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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Docket Number AMS-TM-06-0222; TM—04—
07FR]

RIN 0581-AC51
National Organic Program, Sunset
Review

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule amends the U.S.
Department of Agriculture’s (USDA)
National List of Allowed and Prohibited
Substances (National List) regulations to
reflect recommendations submitted to
the Secretary of Agriculture (Secretary)
by the National Organic Standards
Board (NOSB) from November 17, 2005
through October 19, 2006. The
amendments addressed in this final rule
pertain to the continued exemption
(use) and prohibition of 168 substances
in organic production and handling.
Consistent with the recommendations
from the NOSB, this final rule renews
165 exemptions and prohibitions on the
National List (along with any restrictive
annotations) and removes 3 exemptions
from the National List.

DATES: Effective Date: This rule becomes
effective October 21, 2007.

FOR FURTHER INFORMATION CONTACT:
Arthur Neal, Director, Program
Administration, Telephone: (202) 720-
3252; Fax: (202) 205—7808.
SUPPLEMENTARY INFORMATION:

I. Background

The Organic Foods Production Act
(OFPA), 7 U.S.C. 6501 et seq.,
authorizes the establishment of the
National List of allowed and prohibited
substances. The National List identifies
synthetic substances (synthetics) that

are exempted (allowed) and
nonsynthetic substances (nonsynthetics)
that are prohibited in organic crop and
livestock production. The National List
also identifies nonsynthetics and
synthetics that are exempted for use in
organic handling.

The exemptions and prohibitions
granted under the OFPA are required to
be reviewed every 5 years by the NOSB.
The Secretary of Agriculture has
authority under the OFPA to renew
such exemptions and prohibitions. If
they are not reviewed by the NOSB
within 5 years of their inclusion on the
National List and renewed by the
Secretary, their authorized use or
prohibition expires. This means that a
synthetic substance exempted for use on
the National List in 2002 and currently
allowed for use in organic production
will no longer be allowed for use after
October 21, 2007; a non-synthetic
substance prohibited from use on the
National List in 2002 and currently
prohibited from use in organic
production will be allowed after
October 21, 2007; and a synthetic or
nonsynthetic substance exempted for
use on the National List and currently
allowed for use in organic handling will
be prohibited after October 21, 2007.

This final rule amends the National
List to reflect recommendations
submitted to the Secretary by the NOSB
concerning the continued use and
prohibition of 168 substances in organic
production and handling. Consistent
with the recommendations from the
NOSB, this final rule renews 165
exemptions and prohibitions on the
National List (along with any restrictive
annotations) and removes 3 exemptions
from the National List.

Under the authority of the OFPA, as
amended, (7 U.S.C. 6501 et seq.), the
National List can be amended by the
Secretary based on proposed
amendments developed by the NOSB.
Since established, the National List has
been amended five times, October 31,
2003 (68 FR 61987), November 3, 2003
(68 FR 62215), October 21, 2005 (70 CFR
61217), September 11, 2006 (71 FR
53299), and June 27, 2007 (72 FR
35137).

II. Overview of Amendments

The following provides an overview
of the amendments made to designated
sections of the National List regulations:

Renewals

This final rule amends the USDA’s
National organic regulations (7 CFR part
205) to renew exemptions and
prohibitions for the following
substances in organic agricultural
production and handling (use categories
and any restrictive annotations remain
unchanged, but have been omitted from
this overview):

Section 205.601 Synthetic Substances
Allowed for Use in Organic Crop
Production

. Ethanol.

. Isopropanol.

. Calcium hypochlorite.

. Chlorine dioxide.

. Sodium hypochlorite.

. Hydrogen peroxide.

. Soap-based algicide/demossers.

. Herbicides, soap-based.

. Newspaper or other recycled paper,
without glossy or colored inks.

10. Plastic mulch and covers.

11. Newspapers or other recycled
paper, without glossy or colored inks.

12. Soaps, ammonium.

13. Ammonium carbonate.

14. Boric acid.

15. Elemental sulfur.

16. Lime sulfur-including calcium
polysulfide.

17. Oils, horticultural-narrow range
oils as dormant, suffocating, and
summer oils.

18. Soaps, insecticidal.

19. Sticky traps/barriers.

20. Pheromones.

21. Sulfur dioxide.

22. Vitamin Ds.

23. Copper hydroxide.

24. Copper oxide.

25. Copper oxychloride.

26. Copper sulfate.

27. Hydrated lime.

28. Hydrogen peroxide.

29. Lime sulfur.

30. Oils, horticultural, narrow range
oils as dormant, suffocating, and
summer oils.

31. Potassium bicarbonate.

32. Elemental sulfur.

33. Streptomycin.

34. Tetracycline (oxytetracycline
calcium complex).

35. Aquatic plant extracts (other than
hydrolyzed).

36. Elemental sulfur.

37. Humic acids.

38. Lignin sulfonate.

39. Magnesium sulfate.

O©ONOU B WN =
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40.
41.

42

43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.

Soluble boron products.
Sulfates.

. Carbonates.

Oxides.

Silicate of zinc.

Silicate of copper.
Silicate of iron.

Silicate of manganese.
Silicate of molybdenum.
Silicate of selenium.
Silicate of cobalt.
Liquid fish products.
Vitamin B;.

Vitamin C.

Vitamin E.

Ethylene gas.

Lignin sulfonate.
Sodium silicate.

EPA List 4—Inerts of Minimal

Concern.

Section 205.602 Nonsynthetic
Substances Prohibited for Use in
Organic Crop Production

N OOk W N

8.

Section 205.603 Synthetic Substances
Allowed for Use in Organic Livestock

. Ash from manure burning.

. Arsenic.

. Lead salts.

. Potassium chloride.

. Sodium fluoaluminate (mined).
. Sodium nitrate.

. Strychnine.

Tobacco dust (nicotine sulfate).

Production

26.

. Ethanol.

. Isopropanol.

. Aspirin.

. Vaccines.

. Chlorhexidine.

. Calcium hypochlorite.
. Chlorine dioxide.

. Sodium hypochlorite.
. Electrolytes.

. Glucose.

. Glycerine.

. Hydrogen peroxide.
. Iodine.

. Magnesium sulfate.
. Oxytocin.

. Ivermectin.

. Phosphoric acid.

. Copper sulfate.

. Iodine.

. Lidocaine.

. Lime, hydrated.

. Mineral oil.

. Procaine.

. Trace minerals.

. Vitamins.

EPA List 4—Inerts of Minimal

Concern.

Section 205.604 Nonsynthetic
Substances Prohibited for Use in
Organic Livestock Production

1.

Strychnine.

Section 205.605 Nonagricultural
(Nonorganic) Substances Allowed as
Ingredients in or on Processed Products
Labeled as “Organic” or “Made With
Organic (Specified Ingredients or Food
Group(s))”

(a) Nonsynthetics allowed:
1. Alginic acid.

2. Citric acid.

3. Lactic acid.

4. Bentonite.

5. Calcium carbonate.

6. Calcium chloride.

7. Dairy cultures.

8. Diatomaceous earth.

9. Enzymes.

10. Flavors.

11. Kaolin.

12. Magnesium sulfate.

13. Nitrogen-oil-free grades.
14. Oxygen-oil-free grades.
15. Perlite.

16. Potassium chloride.
17. Potassium iodide.

18. Sodium bicarbonate.
19. Sodium carbonate.

20. Carnauba wax.

21. Wood resin wax.

22. Autolysate yeast.

23. Bakers yeast.

24. Brewers yeast.

25. Nutritional yeast.

26. Smoked yeast.

(b) Synthetics allowed:

1. Alginates.

2. Ammonium bicarbonate.
3. Ammonium carbonate.
4. Ascorbic acid.

5. Calcium citrate.

6. Calcium hydroxide.

7. Monobasic calcium phosphates.
8. Dibasic calcium phosphates.
9. Tribasic calcium phosphates.
10. Carbon dioxide.

11. Calcium hypochlorite.
12. Chlorine dioxide.

13. Sodium hypochlorite.
14. Ethylene.

15. Ferrous sulfate.

16. Monoglycerides.

17. Diglycerides.

18. Glycerin.

19. Hydrogen peroxide.
20. Lecithin—bleached.
21. Magnesium carbonate.
22. Magnesium chloride.
23. Magnesium stearate.
24. Nutrient vitamins.

25. Nutrient minerals.

26. Ozone.

27. Pectin (low-methoxy).
28. Phosphoric acid.

29. Potassium acid tartrate.
30. Potassium carbonate.
31. Potassium citrate.

32. Potassium hydroxide.
33. Potassium iodide.

34. Potassium phosphate.

35. Silicon dioxide.

36. Sodium citrate.

37. Sodium hydroxide.
38. Sodium phosphates.
39. Sulfur dioxide.

40. Tocopherols.

41. Xanthan gum.

Section 205.606 Nonorganically
Produced Agricultural Products Allowed
as Ingredients in or on Processed
Products Labeled as “Organic”

1. Cornstarch (native).

2. Gums—water extracted only
(arabic, guar, locust bean, carob bean).

3. Kelp—for use only as a thickener
and dietary supplement.

4. Lecithin—unbleached.

5. Pectin (high-methoxy).

Nonrenewals

This final rule amends the USDA’s
National List by removing exemptions
(and any restrictive annotations) for the
following substances in organic
agricultural production and handling:

Section 205.603 Synthetic Substances
Allowed for Use in Organic Livestock
Production

Milk replacers without antibiotics, as
emergency use only, no nonmilk
products or products from BST treated
animals.

Section 205.605 Nonagricultural
(Nonorganic) Substances Allowed as
Ingredients in or on Processed Products
Labeled as “Organic” or “Made With
Organic (Specified Ingredients or Food
Group(s))”

Colors—nonsynthetic sources only.
Potassium tartrate made from tartaric
acid.

Error in Proposed Rule

In review of the proposed rule, the
Secretary identified that carrageenan
was included in the proposal as an
exemption set to expire on October 21,
2007. This is not correct. Carrageenan
was amended to the National List on
October 31, 2003 (68 FR 61987) and has
an expiration date of October 31, 2008,
not October 31, 2007. As a result, the
renewal of carrageenan will not be
carried out through this rulemaking.
The exemption will remain in effect on
the National List until October 31, 2008.
Continued use of the exemption after
such date will be contingent upon
future rulemaking.

II1. Related documents

One advanced notice of proposed
rulemaking with request for comments
was published in Federal Register
Notice 70 FR 35177, June 17, 2005, to
make the public aware that the
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allowance of 169 synthetic and non-
synthetic substances in organic
production and handling will expire, if
not reviewed by the NOSB and renewed
by the Secretary. On March 6, 2007, a
proposed rule with request for
comments was published in Federal
Register Notice 72 FR 9872.

IV. Statutory and Regulatory Authority

The OFPA, as amended (7 U.S.C. 6501
et seq.), authorizes the Secretary to
make amendments to the National List
based on proposed amendments
developed by the NOSB. Sections
6518(k)(2) and 6518(n) of OFPA
authorize the NOSB to develop
proposed amendments to the National
List for submission to the Secretary and
establish a petition process by which
persons may petition the NOSB for the
purpose of having substances evaluated
for inclusion on or deletion from the
National List. The National List petition
process is implemented under § 205.607
of the NOP regulations. The current
petition process (72 FR 2167, January
18, 2007) can be accessed through the
NOP Web site at http://
www.ams.usda.gov/nop.

A. Executive Order 12866

This action has been determined not
significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget.

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system.
This final rule is not intended to have
a retroactive effect.

States and local jurisdictions are
preempted under the OFPA from
creating programs of accreditation for
private persons or State officials who
want to become certifying agents of
organic farms or handling operations. A
governing State official would have to
apply to USDA to be accredited as a
certifying agent, as described in
§6514(b) of the OFPA (7 U.S.C.
6514(b)). States are also preempted
under §§ 6503 through 6507 of the
OFPA (7 U.S.C. 6503 through 6507)
from creating certification programs to
certify organic farms or handling
operations unless the State programs
have been submitted to, and approved
by, the Secretary as meeting the
requirements of the OFPA.

Pursuant to section 6507(b)(2) of the
OFPA (7 U.S.C. 6507(b)(2)), a State
organic certification program may
contain additional requirements for the

production and handling of organically
produced agricultural products that are
produced in the State and for the
certification of organic farm and
handling operations located within the
State under certain circumstances. Such
additional requirements must: (a)
Further the purposes of the OFPA, (b)
not be inconsistent with the OFPA, (c)
not be discriminatory toward
agricultural commodities organically
produced in other States, and (d) not be
effective until approved by the
Secretary.

Pursuant to section 6519(f) of the
OFPA (7 U.S.C. 6519(f)), this final rule
would not alter the authority of the
Secretary under the Federal Meat
Inspection Act (21 U.S.C. 601 et seq.),
the Poultry Products Inspections Act (21
U.S.C. 451 et seq.), or the Egg Products
Inspection Act (21 U.S.C. 1031 et seq.),
concerning meat, poultry, and egg
products, nor any of the authorities of
the Secretary of Health and Human
Services under the Federal Food, Drug
and Cosmetic Act (21 U.S.C. 301 et
seq.), nor the authority of the
Administrator of the Environmental
Protection Agency (EPA) under the
Federal Insecticide, Fungicide and
Rodenticide Act (7 U.S.C. 136 et seq.).

Section 6520 of the OFPA (7 U.S.C.
6520) provides for the Secretary to
establish an expedited administrative
appeals procedure under which persons
may appeal an action of the Secretary,
the applicable governing State official,
or a certifying agent under this title that
adversely affects such person or is
inconsistent with the organic
certification program established under
this title. The OFPA also provides that
the U.S. District Court for the district in
which a person is located has
jurisdiction to review the Secretary’s
decision.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies
to consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
is to fit regulatory actions to the scale of
businesses subject to the action. Section
605 of the RFA allows an agency to
certify a rule, in lieu of preparing an
analysis, if the rulemaking is not
expected to have a significant economic
impact on a substantial number of small
entities.

Pursuant to the requirements set forth
in the RFA, the Agricultural Marketing
Service (AMS) performed an economic

impact analysis on small entities in the
final rule published in the Federal
Register on December 21, 2000 (65 FR
80548). The AMS has also considered
the economic impact of this action on
small entities. The impact on entities
affected by this final rule would not be
significant. This action would
reauthorize certain provisions of the
National List to provide small entities
continued access to tools that they can
use in day-to-day operations. The AMS
concludes that the economic impact of
this final rule, if any, would be minimal
and entirely beneficial to small
agricultural service firms. Accordingly,
USDA certifies that this rule will not
have a significant economic impact on
a substantial number of small entities.

Small agricultural service firms,
which include producers, handlers, and
accredited certifying agents, have been
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $6,500,000 and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
This final rule would have an impact on
a substantial number of small entities.

Based upon USDA'’s Economic
Research Service and AMS data
compiled from 2001 to 2005, the U.S.
organic industry at the end of 2005
included nearly 8,500 certified organic
crop and livestock operations, plus
more than 2,900 handling operations.
Organic crop and livestock operations
reported certified acreage totaling more
than 4.05 million acres of organic farm
production. Total number of organic
crop and livestock operations increased
by more than 18 percent from 2001 to
2005, while total certified acreage more
than doubled during this time period.
AMS estimates that these trends
continued through 2006 and will be
higher in 2007.

U.S. sales of organic food and
beverages have grown from $1 billion in
1990 to nearly $17 billion in 2006.
Organic food sales are projected to reach
$23.8 billion for 2010. The organic
industry is viewed as the fastest growing
sector of agriculture, currently
representing nearly 3 percent of overall
food and beverage sales. Since 1990,
organic retail sales have historically
demonstrated a growth rate between 20
to 24 percent each year including a 22
percent increase in 2006.

In addition, USDA has accredited 99
certifying agents who have applied to
USDA to be accredited in order to
provide certification services to
producers and handlers. A complete list
of names and addresses of accredited
certifying agents may be found on the
NOP Web site, at http://
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www.ams.usda.gov/nop. AMS believes
that most of these entities would be
considered small entities under the
criteria established by the SBA.

D. Paperwork Reduction Act

Under the OFPA, no additional
collection or recordkeeping
requirements are imposed on the public
by this final rule. Accordingly, OMB
clearance is not required by section
350(h) of the Paperwork Reduction Act
of 1995, 44 U.S.C. 3501, et seq., or
OMB’s implementing regulation at 5
CFR part 1320.

AMS is committed to compliance
with the Government Paperwork
Elimination Act (GPEA), which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

E. Received Comments on Proposed
Rule AMS-TM-06-0222

AMS received 11 comments on
proposed rule AMS-TM-06-0222.
Comments were received from organic
consumers, trade associations, organic
handlers, ingredient manufacturers, and
one foreign government. In general,
comments were in support of the
proposed rule. One commenter
questioned of whether AMS had made
errors in listing certain proposed
substances under § 205.601 by
duplicating entries. Specifically, the
commenter questioned whether
hydrogen peroxide, newspaper or other
recycled paper, elemental sulfur,
horticultural oils, and lignin sulfonate
were duplicates and entered in error. In
response to the concern expressed by
the commenter, AMS did not list the
aforementioned substances in error. The
substances appear twice under
§ 205.601 of the National List because
they have multiple uses. For example,
hydrogen peroxide is authorized and
listed for use under § 205.601(a) as an
algicide, disinfectant, and sanitizer. It is
also authorized and listed for use under
§205.601(i) as a plant disease control.

A few commenters requested that
certain proposed exemptions be
discontinued due to the assertions that
the substances were either (1)
nonsynthetic and did not require
identification on the National List or (2)
were no longer necessary for organic
production due to the presence of an
alternative. USDA believes that these
comments did not provide sufficient
information/documentation to support
the assertions. We recommend that the
commenters submit petitions to the
NOSB and have the substances of

interest reviewed through the National
List review process.

A foreign government requested that
the Secretary provide scientific
justification for the use of Potassium
bicarbonate, Humic acids, Lignon
sulfonoate, and liquid fish products in
organic production. The comment noted
that such substances are not included in
Annex 2 of the Codex Guidelines for
Organically Produced Foods or do not
meet Section 5 of the Codex Guidelines.
The foreign government also requested
the Secretary to explain why the NOSB
did not consider removing the
prohibition on the use of “Ash from
manure burning” as they believe its use
complies with the principles of organic
production. Lastly, they requested an
explanation as to why the exemption for
nonsynthetic colors was proposed for
removal from the National List whereas
the exemption for nonsynthetic flavors
was proposed for retention.

In response to the comments
regarding Potassium bicarbonate, Humic
acids, Lignon sulfonate, and liquid fish
products, these substances have been
determined by the NOSB and the
Secretary to meet national statutory and
regulatory provisions regarding the use
of substances in organic agriculture (the
OFPA). In addition, the USDA does not
believe that such substances are
inconsistent with the Codex Guidelines.
The Guidelines provide that national
governments take the following criteria
into consideration when making
determinations on the addition of
substances to their National Lists: (1)
Substances are consistent with
principles of organic production as
outlined in these Guidelines; (2) use of
the substance is necessary/essential for
its intended use; (3) manufacture, use
and disposal of the substance does not
result in, or contribute to, harmful
effects on the environment; (4) they
have the lowest negative impact on
human or animal health and quality of
life; and (5) approved alternatives are
not available in sufficient quantity and/
or quality. All of these have been
criteria have been taken into
consideration for determining the
whether Potassium bicarbonate, Humic
acids, Lignon sulfonate, and liquid fish
products are compatible with organic
systems of agriculture.

In addition, the foreword to Annex 2
of the Codex Guidelines provides that
“The following lists (Annex 2: Tables 1,
2, 3, and 4) do not attempt to be all
inclusive or exclusive, or a finite
regulatory tool, but rather provide
advice to governments on
internationally agreed inputs.”
Therefore, we believe that the absence
of a substance from Annex 2 of the

Codex Guidelines does not mean that
the substance is inconsistent with the
Codex Guidelines. Instead, we believe
that the Codex Guidelines are more
focused on the system of review and
criteria utilized by national
governments to accept or reject the use
of substances in organic agriculture. Our
National List review system embodies
the criteria of the Codex Guidelines; it
also engages science, public interests/
comments, and federal agency
consultations that help contribute to
well-informed decision-making.

In response to the foreign
government’s comment on why the
NOSB did not consider removing the
prohibition on the use of “Ash from
manure burning,” the NOSB, based on
input from the public, did not believe
the prohibition on the use of “Ash from
manure burning”’ should be lifted.
Manure ash was originally prohibited
due to the environmental impact of its
manufacture and its adverse impact on
soil quality when compared with
compost and raw manure.

Lastly, with respect to the foreign
government’s question as to why the
exemption for nonsynthetic colors was
proposed for removal from the National
List whereas the exemption for
nonsynthetic flavors was proposed for
retention, the NOSB voted not to renew
the exemption to permit the use of
nonsynthetic colors in organic handling
because the substance category
(nonsynthetic colors) had never
received a formal recommendation from
the NOSB to be included on the
National List during the promulgation of
the NOP regulations. Nonsynthetic
colors were erroneously included in the
final rule. As a result, the NOSB
received several comments to remove
the category of nonsynthetic colors from
the National List, as nonsynthetic colors
should be evaluated by the NOSB
through the petition process.

The NOSB took comments into
account that raised concern about how
the broad category of “nonsynthetic
colors” produces difficulty in
determining and verifying what colors
are truly nonsynthetic versus synthetic
and how such ambiguity could give rise
to the use of inappropriate substances in
organically handled products. In
addition, the NOSB also deliberated on
the historical fact that nonsynthetic
colors had been permitted for use by the
organic industry for over five years. As
a result, commenters raised a general
concern that removing nonsynthetic
colors from the National List could
cause a disruption in the manufacture of
organic products in the organic
handling sector. Taking all of these
concerns into consideration, the NOSB
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considered that in the absence of an
initial recommendation from the NOSB
to permit the addition of nonsynthetic
colors as a broad category that they
could not continue to permit the
exemption of nonsynthetic colors on
§205.605(a). As a result, the NOSB
voted not to renew the exemption of
nonsynthetic colors on § 205.605(a).

F. Effective Date

This final rule reflects
recommendations submitted to the
Secretary by the NOSB for the purpose
of fulfilling the requirements of 7 U.S.C.
6517(e) of the OFPA. 7 U.S.C. 6517(e)
requires the NOSB to review each
substance on the National List within 5
years of its publication. The substances
being reauthorized for use on the
National List were initially authorized
for use or prohibition in organic
agriculture on October 21, 2002.
Because these substances are critical to
organic production and handling
operations, producers and handlers
should be able to continue to use them
beyond their 5-year expiration date of
October 21, 2007. Accordingly, this rule
shall be effective on October 21, 2007.

List of Subjects in 7 CFR Part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

m For the reasons set forth in the
preamble, 7 CFR part 205, Subpart G is
amended as follows:

PART 205—NATIONAL ORGANIC
PROGRAM

m 1. The authority citation for 7 CFR
part 205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.

m 2. Section 205.603 is revised to read
as follows:

§205.603 Synthetic substances allowed
for use in organic livestock production.

In accordance with restrictions
specified in this section the following
synthetic substances may be used in
organic livestock production:

(a) As disinfectants, sanitizer, and
medical treatments as applicable.

(1) Alcohols.

(i) Ethanol-disinfectant and sanitizer
only, prohibited as a feed additive.

(ii) Isopropanol-disinfectant only.

(2) Aspirin-approved for health care
use to reduce inflammation.

(3) Biologics—vaccines.

(4) Chlorhexidine—allowed for
surgical procedures conducted by a

veterinarian. Allowed for use as a teat
dip when alternative germicidal agents
and/or physical barriers have lost their
effectiveness.

(5) Chlorine materials—disinfecting
and sanitizing facilities and equipment.
Residual chlorine levels in the water
shall not exceed the maximum residual
disinfectant limit under the Safe
Drinking Water Act.

(i) Calcium hypochlorite.

(ii) Chlorine dioxide.

(iii) Sodium hypochlorite.

(6) Electrolytes—without antibiotics.

(7) Glucose.

(8) Glycerine—allowed as a livestock
teat dip, must be produced through the
hydrolysis of fats or oils.

(9) Hydrogen peroxide.

(10) Iodine.

(11) Magnesium sulfate.

(12) Oxytocin—use in postparturition
therapeutic applications.

(13) Paraciticides. Ivermectin-
prohibited in slaughter stock, allowed in
emergency treatment for dairy and
breeder stock when organic system
plan-approved preventive management
does not prevent infestation. Milk or
milk products from a treated animal
cannot be labeled as provided for in
subpart D of this part for 90 days
following treatment. In breeder stock,
treatment cannot occur during the last
third of gestation if the progeny will be
sold as organic and must not be used
during the lactation period for breeding
stock.

(14) Phosphoric acid—allowed as an
equipment cleaner, Provided, That, no
direct contact with organically managed
livestock or land occurs.

(b) As topical treatment, external
parasiticide or local anesthetic as
applicable.

(1) Copper sulfate.

(2) Todine.

(3) Lidocaine—as a local anesthetic.
Use requires a withdrawal period of 90
days after administering to livestock
intended for slaughter and 7 days after
administering to dairy animals.

(4) Lime, hydrated—as an external
pest control, not permitted to cauterize
physical alterations or deodorize animal
wastes.

(5) Mineral oil—for topical use and as
a lubricant.

(6) Procaine—as a local anesthetic,
use requires a withdrawal period of 90
days after administering to livestock
intended for slaughter and 7 days after
administering to dairy animals.

(c) As feed supplements. None.

(d) As feed additives.

(1) DL-Methionine, DL-Methionine-
hydroxy analog, and DL-Methionine-
hydroxy analog calcium (CAS #59-51—
8; 63—68-3; 348—67—4) for use only in

organic poultry production until
October 21, 2008.

(2) Trace minerals, used for
enrichment or fortification when FDA
approved.

(3) Vitamins, used for enrichment or
fortification when FDA approved.

(e) As synthetic inert ingredients as
classified by the Environmental
Protection Agency (EPA), for use with
nonsynthetic substances or a synthetic
substances listed in this section and
used as an active pesticide ingredient in
accordance with any limitations on the
use of such substances.

(1) EPA List 4—Inerts of Minimal
Concern.

(2) [Reserved]

(f)=(z) [Reserved]

§205.605 [Amended]

m 3.In § 205.605, substances ‘“colors,

nonsynthetic sources only” is removed

from paragraph (a) and the substance

“Potassium tartrate made from tartaric

acid” is removed from paragraph (b).
Dated: October 10, 2007.

Lloyd C. Day,

Administrator, Agricultural Marketing

Service.

[FR Doc. E7—20326 Filed 10-15-07; 8:45 am]

BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30, 31, 32, and 150
RIN 3150-AH41

Exemptions From Licensing, General
Licenses, and Distribution of
Byproduct Material: Licensing and
Reporting Requirements

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending several
regulations governing the distribution of
byproduct material. The reporting
requirements for licensees distributing
byproduct material to persons exempt
from licensing are being changed,
obsolete provisions are being deleted,
certain regulatory provisions are being
clarified, and smoke detector
distribution regulations are being
simplified. In addition, this final rule
modifies the process for transferring a
generally licensed device for use under
a specific license. Aspects of this rule
will affect distributors of exempt
byproduct material, some general
licensees, and some users of exempt
products. These actions are intended to



58474

Federal Register/Vol. 72, No. 199/ Tuesday, October 16, 2007 /Rules and Regulations

make the licensing of distribution to
exempt persons more effective and
efficient, reduce unnecessary regulatory
burden to certain general licensees, and
better ensure the protection of public
health and safety.

DATES: Effective Date: This final rule is
effective on December 17, 2007.

FOR FURTHER INFORMATION CONTACT:
Andy Imboden, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, (301) 415-2327,
asi@nrc.gov.

SUPPLEMENTARY INFORMATION:

1. Background
A. Introduction
B. Regulatory Framework
II. Discussion
A. Improved Reporting of Distribution to
Persons Exempt From Licensing
Requirements
B. NRC Licensing of the Introduction of
Exempt Concentrations
C. Bundling of Exempt Quantities
D. Obsolete Provisions
E. New Product-Specific Exemption for
Smoke Detectors
F. Specific Licenses and Generally
Licensed Devices—Clarification
III. Summary of Public Comments on the
Proposed Rule
A. Meaning of the Term “Byproduct
Material”
B. Exempt Quantity Distribution Reports
C. Transfer of Generally Licensed Devices
D. New Product-Specific Exemption for
Smoke Detectors
E. NRC—Agreement State Jurisdictional
Issues
F. Disposal of Exempt and Generally
Licensed Devices
IV. Amendments by Section
V. Criminal Penalties
VI. Agreement State Compatibility
VII. Voluntary Consensus Standards
VIIL. Environmental Assessment and Finding
of No Significant Environmental Impact:
Availability
IX. Paperwork Reduction Act Statement
X. Regulatory Analysis
XI. Regulatory Flexibility Certification
XII. Backfit Analysis
XIII. Congressional Review Act

I. Background

A. Introduction

The Commission has authority to
issue both specific and general licenses
for the use of byproduct material, and
also to exempt byproduct material from
regulatory control under section 81 of
the Atomic Energy Act of 1954, as
amended (hereafter, “the Act” or the
AEA). In considering its exemptions
from licensing, the Commission is
directed by the Act to make ““a finding
that the exemption of such classes or
quantities of such material or such
kinds of uses or users will not constitute

an unreasonable risk to the common
defense and security and to the health
and safety of the public.” To ensure that
its exemptions meet the requirements of
the Act, the Commission specifies limits
for the radiological properties of what is
distributed to persons exempt from
licensing, and carefully oversees the
manufacture and distribution of the
approved products and materials.

As beneficial uses of byproduct
material were developed and experience
grew, new products intended for use by
the public were invented, and the
regulations were amended to
accommodate their use under various
exemptions from licensing. These
products and materials present very low
risks of significant individual doses.
However, a substantial portion of the
public uses these products—more than
100 million smoke detectors are in use
in this country—and as a result, is
routinely exposed to some ionizing
radiation. Therefore, in the 1990s, the
Commission conducted a systematic
reevaluation of the exempt materials
and products, most of which had been
approved before 1970. A major part of
the effort was an assessment of the
potential and likely doses to workers
and the public under the existing
regulations governing the distribution of
exempt products.

Dose assessments associated with
most exempt products can be found in
NUREG-1717," “Systematic
Radiological Assessment of Exemptions
for Source and Byproduct Materials,”
June 2001. Generally, the systematic
assessment of exemptions determined
that no significant problems exist with
the current uses of byproduct materials
under the exemptions from licensing.
Actual exposures of the public likely to
occur are in line with Commission

1NUREG-1717 is a historical document
developed using the models and methodology
available in the 1990s. The NUREG provides the
estimate of the radiological impacts of the various
exemptions from licensing based on what was
known about distribution of material under the
exemptions in the early 1990s. NUREG-1717 was
used as the initial basis for evaluating the
regulations for exemptions from licensing
requirements and determining whether those
regulations adequately ensured that the health and
safety of the public were protected consistent with
NRC policies related to radiation protection. The
agency will not use the results presented in
NUREG-1717 as a sole basis for any regulatory
decisions or future rulemaking without additional
analysis.

Copies of NUREGs may be purchased from the
Superintendent of Documents, U.S. Government
Printing Office, P.O. Box 37082, Washington, DC
20013-7082. Copies are also available from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161. A copy is also
available for inspection and/or copying for a fee at
the NRC public Document Room, One White Flint
North, 11555 Rockville Pike, Public File Area O1—
F21, Rockville, MD.

policy concerning acceptable doses from
exempt products and materials. For
some exempt products, there was a
significant difference between potential
and likely doses because the use of the
exempt product is limited (or
nonexistent) or significantly lower
quantities are used in products than is
potentially allowed under the
exemption.

The Commission is also revising a
certain general license within this final
rule. General licenses are provided by
regulation, grant authority to a person
for certain activities involving
byproduct material, and are effective
without the filing of an application with
the Commission or the issuance of
licensing documents to particular
persons. Separate and distinct from
either exemptions or specific licenses,
general licenses are designed to be
commensurate with the specific
circumstances covered by each general
license. However, the NRC has
determined that its regulations were not
clear with respect to certain transfers of
generally licensed devices. This has led
to inefficiencies in licensing oversight
and may negatively impact public
confidence. Thus, the NRC is clarifying
and simplifying its regulations related to
this issue.

This final rule reflects the
Commission’s goals to make its
regulations more flexible, user-friendly,
and performance-based, and to improve
its ability to risk-inform its regulatory
program. These concepts continue to be
considered in developing potential
revisions to the regulatory program in
the area of distribution of byproduct
material to exempt persons. To make
optimal use of rulemaking resources,
both for the NRC and the States who
must develop conforming regulations,
several issues have been combined into
this final rule.

A proposed rule containing these
amendments was published for public
comment in the Federal Register on
January 4, 2006 (71 FR 275). The public
comment period closed March 20, 2006.
Nine comment letters were received.
The NRC has considered these
comments in this final rule.

B. Regulatory Framework

The Commission’s regulations in Part
30 contain the basic requirements for
licensing of byproduct material. Part 30
includes a number of regulations that
exempt the end user from licensing
requirements, so-called “‘exemptions.”
Many of these exemptions are product-
specific, intended only for specific
purposes which are narrowly defined by
regulation. More broadly defined are the
general materials exemptions, which
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allow the use of many radionuclides in
many chemical and physical forms
subject to limits on activity, and which
are specified in §§30.14 and 30.18 for
exempt concentrations and exempt
quantities, respectively. The
Commission’s regulations also include
two class exemptions—for self-
luminous products and gas and aerosol
detectors, in §§30.19 and 30.20,
respectively—which cover a broad class
of products not limited to certain
quantities or radionuclides. Under the
class exemptions, many products can be
approved for use through the licensing
process if the applicant demonstrates
that the specific product is within the
class and meets certain radiation dose
criteria.

Part 31 provides general licenses for
the use of certain items containing
byproduct material and the
requirements associated with these
general licenses.

Part 32, Subpart A, sets out
requirements for the manufacture or
initial transfer (distribution) of items
containing byproduct material to
persons exempt from licensing
requirements.

Part 150 sets out regulations for all
States that have entered into agreements
with the Commission under subsection
274b of the Act.

II. Discussion

This final rule makes a number of
revisions to the regulations governing
the use of byproduct material under
exemptions from licensing and under
general license, and to the requirements
for those who distribute products and
materials for use under exemptions from
licensing. The changes are intended to
better ensure the protection of public
health and safety and improve the
efficiency and effectiveness of certain
licensing actions.

A. Improved Reporting of Distribution to
Persons Exempt From Licensing
Requirements

The reporting and recordkeeping
requirements for distributors of
products containing byproduct material
to persons exempt from licensing in Part
30 are being amended to improve the
quality of data available to the NRC. The
changes set forth in this rule have been
made in such a way that there is an
insignificant effect on these licensees’
reporting and recordkeeping burdens.
The reporting and recordkeeping
requirements for these distributors are
found in §§32.12, 32.16, 32.20, 32.25(c),
and 32.29(c).

Before 1983, reporting of transfers of
exempt byproduct material was required
on an annual basis. The NRC amended

its regulations in 1983 to change the
reporting requirement to once every 5
years to minimize administrative
burden. The 1983 reporting regulations
required that an additional materials
transfer report be submitted when filing
for license renewal or notifying the NRC
of a decision to cease licensed activities.
However, subsequent experience with
the 5-year reporting frequency has
shown that it does not provide the NRC
with complete, accurate, or timely
information on products and materials
containing byproduct material
distributed for use under exemptions
from licensing.

A 5-year reporting cycle does not
produce timely information for the NRC
to fully determine the products and
amount of byproduct material
distributed annually for exempt use.
The lack of timely information limits
the NRC'’s ability to evaluate the overall
net impact of such distribution on
public health and safety. Because the
date of reporting for each licensee is
different and the information is not
necessarily reported by year, it is
difficult to estimate the amount or types
of exempt products containing
byproduct material distributed each
year or to detect emerging trends. A 5-
year reporting period also negatively
affects the availability of current
information. The limitations of the
information about the products and
materials and quantities distributed for
use under exemption greatly impacted
the effort involved in developing the
dose assessments in NUREG-1717 and
contributed to uncertainties in the
results.

Reevaluation of the reporting
requirements suggests that annual
reporting may also be administratively
more efficient than a 5-year cycle for
both the NRC and licensees. There have
been more implementation problems
with the longer cycle than with annual
reporting. For example, because of the
long interval between reports, licensees
frequently neglect to file reports in
compliance with the regulations. This
lapse sometimes results in the need for
the NRC to request that additional
information be sent so that an
application for renewal or termination
of license can be processed. The long
interval between reports also may lead
to licensee inefficiencies in collecting
the data. Routine annual reporting
should be more straightforward and
easier for licensees to comply with than
consolidating and reporting 5 years of
distribution information.

This final rule requires that material
transfer reports covering transfers made
during the calendar year be submitted
annually by January 31 of the following

year. In the first report made after the
change, licensees are being required to
submit information on transfers made
since the previous report, so that there
are no gaps in coverage. The
requirements added in 1983 for
licensees to file a special material
transfer report when filing for license
renewal (contained in the existing
§§32.12, 32.16, 32.20, 32.25, and 32.29)
are being deleted. Another change is
being made to the same sections so that
material transfer reports are required 30
days after ceasing authorized activities,
rather than at the point of notifying the
Commission of the decision to cease
authorized activities.

In addition to the lengthy period
between the 5-year reports, the manner
in which product information and
licensee information has been submitted
in the reports has not always been clear,
making the data more difficult to use.
This final rule modifies how
information is to be provided,
improving clarity by making the
reporting provisions more specific.
Under the revised provisions, as
specified in §§32.12(a)(1), 32.16(a)(1),
32.20(b)(1), 32.25(c)(1), and 32.29(c)(1),
the report must clearly identify the
specific licensee submitting the report,
including the license number. In
addition, as specified in §§ 32.12(a)(2),
32.16(a)(2), 32.20(b)(2), 32.25(c)(2), and
32.29(c)(2), the report is required to
reference the specific exemption
provision under which the products or
materials are being distributed.

The current regulations require that
the licensee must identify the
distributed product; however, different
licensees have complied with this
requirement in a number of ways, some
of which necessitated that the NRC
obtain additional information to fully
interpret what was being distributed.
Licensees have frequently included
model numbers in the reports, but often
as the only identification of the type of
product being transferred. This final
rule adds the requirement to report
model numbers, when applicable, as
part of the required information.

Other changes are being made to
reduce the licensees’ reporting and
recordkeeping burden. Under the prior
framework, licensees were required to
send a copy of the transfer reports to
both the NRC headquarters and the
appropriate Regional office. The
requirement to send a copy of the
reports to the Regional offices will be
removed. Instead, the information will
be distributed by the NRC internally to
the appropriate personnel. To make the
NRC'’s internal document handling more
efficient, the address to which reports
are to be sent will contain the line,
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“ATTN: Document Control Desk/
Exempt Distribution.” The addressee
also has been changed from that
specified in the proposed rule to be
consistent with the recent
reorganization of the NRC’s materials
programs. Finally, the period for which
licensees must retain records, i.e., 1 year
after transfers are included in a report,
will be up to 4 years shorter than under
the existing requirements. These factors
are expected to make the reporting
process more efficient and to improve
the quality of the information
submitted.

As a result of these changes, the NRC
expects to receive information on
distribution to exempt persons that is
more useful for evaluating both
potential individual doses to the public
from multiple sources and collective
doses to the public from these products
and materials than that provided under
the previous requirements. The NRC
will have a stronger basis for informing
the public about these exposures. These
changes also will provide a better basis
for considering any future regulatory
changes in this area and for allocating
NRC resources.

B. NRC Licensing of the Introduction of
Exempt Concentrations

For most exemptions from licensing
in Part 30, distributors must have an
NRC license even if they are in
Agreement States. There are two
exemptions for which this is not the
case. One obsolete exemption, § 30.16,
“Resins containing scandium-46 and
designed for sand-consolidation in oil
wells,” is being removed by this final
rule, as discussed in section ILD of this
document. The other exception to NRC-
only licensing of distribution of exempt
byproduct material is in § 30.14,
“Exempt concentrations.”

The exempt concentration exemption
in §30.14 is a general materials
exemption, broadly defined and not
limited to a particular use. The
exemption allows for various practices
to be evaluated on a case-by-case basis
through the licensing process. Section
30.14, paragraph (c), contains an
exemption from licensing by the NRC
for manufacturers, processors, or
producers in Agreement States if the
introduction of byproduct material into
their product or material is conducted
by an NRC specific licensee whose
license authorizes this introduction.

Previously, there were provisions in
the NRC'’s regulations that allowed
Agreement State licensing of the
introduction of exempt concentrations.
Agreement State licensing was added in
1963, soon after the regulations
governing the Agreement State program

were established the previous year (10
CFR part 150 was established in 1962).
At the time, the only practices being
regulated under these provisions related
to quality control procedures and other
radiotracer activities. Byproduct
material was permitted to be introduced
into oil, gasoline, plastics, and similar
commercial and industrial materials.
Also, at the time these provisions were
added, it was expected that the NRC and
the Agreement States would develop a
system to obtain copies of the transfer
reports submitted to the different
regulatory bodies by licensees so that
the NRC would have national
information on distribution. Such a
system was never implemented.

All practices involving exempt
concentrations result in increased
radioactivity in the products. A number
of different practices have been
evaluated and conducted under § 32.11,
including the neutron irradiation of
gemstones, silicon semiconductor
materials, and luggage and cargo in
explosive detection systems. These
practices did not exist in the early
1960s, and involve consideration of
issues including extensive national
distribution. These practices involve a
more complex dose evaluation than did
the earlier practices, which were
characterized by a single radionuclide
dispersed within a product. For the case
of irradiation of gemstones, the NRC has
since required authorization only by an
NRC license.

It is important for the NRC to obtain
information on all distributions of
byproduct material to exempt persons in
order to effectively and efficiently assess
the overall impact of such distributions
on the public. NRC licensing of all such
distribution will facilitate this goal.
Also, the concentration limits in § 30.70
do not provide the sole assurance of
protection of public health and safety.
The evaluation done in connection with
the licensing process is also important.
The previous regulatory framework
allowing multiple licensing
jurisdictions to have the authority to
issue these licenses had the potential to
result in inconsistency in the licensing
process.

A regulatory framework in which
there is one licensing authority is
inherently more efficient than a
framework with multiple jurisdictions
from an administrative standpoint. A
sole licensing authority automatically
would possess data on the nationwide
amount of byproduct material
introduced into products distributed to
the general public. In addition, because
the introduction of exempt
concentrations is a rarely used
exemption, NRC-only licensing would

avoid a situation in which every
Agreement State would have to
maintain resources, regulations, and
procedures to license this practice,
despite the fact that it would be unlikely
for any individual State to have a
significant number of these licensees.

This final rule requires that the entity
introducing byproduct material into
products and materials for use under the
exempt concentration provisions must
have an NRC license specifically
authorizing this practice. Specifically,
the final rule changes §§32.11 and
32.12 to compatibility category NRC.
Compatibility categories and their
meanings are explained in Section VI,
“Agreement State Compatibility.” This
change necessitates conforming
amendments to related paragraphs
(§§30.14(c), 30.14(d), 32.11, 32.13, and
150.20) so that only NRC may authorize
the introduction of byproduct material
into products and materials to be
distributed for use under § 30.14.

Consistent with the practice for other
exempt byproduct material distribution,
a person introducing byproduct material
into products and materials for use
under the exempt concentration
provision may have possession and use
of the byproduct material authorized by
an Agreement State and a distribution
license from the NRC. To accommodate
this framework, §32.11 is revised to
exempt Agreement State licensees from
§30.33(a)(2) and (3), so as not to
duplicate the licensee’s Agreement State
license conditions associated with
possession and use.

Currently, the only known entities
licensed under § 32.11 (or equivalent
Agreement State regulations) are a small
number of radiotracer firms, licensed by
the NRC, who introduce byproduct
material into material like gas and oil,
and steel companies who use sources to
monitor refractory lining wear in blast
furnaces. No Agreement State licensees
of these types were identified by the
NRC in 2002, when the States were
asked to comment on the rulemaking
plan, or in 2005, when the NRC was
assessing potential effects of this rule.

Changing the licensing of
introduction of exempt concentrations
to NRC-only in this regulation will
allow the NRC to obtain complete
national data on products and materials
containing byproduct material
distributed to persons exempt from
licensing and regulation. In addition,
because the NRC licenses all other
distributions of exempt material, NRC-
only licensing of introduction of exempt
concentrations will be consistent with
the other types of exempt distribution.
Since no Agreement State licensees
have been identified who introduce
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byproduct material into products
received by persons exempt from
licensing under § 30.14, there should be
no impact on distributors as a result of
this change.

A person who introduces byproduct
material into materials or products
distributed to persons exempt from
licensing under § 30.14 must, as a result
of this rule, hold a license from the NRC
under § 32.11. Under § 30.14, the
byproduct material activity
concentration applicable to this practice
must be less than the limits established
by §30.70, “Schedule A—Exempt
concentrations.”

C. Bundling of Exempt Quantities

In accordance with § 30.18, “Exempt
quantities,”” a person is exempt from the
requirements for a license to the extent
that the person receives, possesses, uses,
transfers, owns, or acquires byproduct
material in individual quantities, each
of which does not exceed the applicable
quantity in § 30.71, Schedule B. This
exemption is being amended to
explicitly prohibit the end user from
combining, or “bundling” multiple
sources. Commercial distributors of
exempt quantities are presently
prohibited from incorporating the
exempt byproduct material into any
manufactured or assembled commodity,
product, or device by regulation (under
§32.18, “Manufacture, distribution and
transfer of exempt quantities of
byproduct material”’). However, until
this final rule, there had been no
regulation prohibiting the end-user from
bundling sources.

The NRC became aware that some
persons holding byproduct material
under the general materials exemption
in § 30.18 had been combining
(bundling) multiple exempt quantities
within an individual device that had not
been evaluated or approved by the NRC.
The devices were manufactured without
any radioactive material, but were
designed to be used with multiple
exempt quantity sources of byproduct
material. After becoming aware of this
issue, the NRC originally determined in
June 1994 that, under certain limited
circumstances, the bundling of exempt
sources did not present a health and
safety hazard and therefore no action
was taken. Later, the NRC became
concerned that the number of exempt
sources bundled in unlicensed devices
could reach a point where a general or
specific license would otherwise be
required. As long as the bundled
sources were considered exempt, the
NRC would have no mechanism to
ensure their safe possession, use, and
disposal. As a result, the NRC issued
Generic Letter 99-01, “Recent Nuclear

Material Safety and Safeguards Decision
on Bundling Exempt Quantities,” on
May 3, 1999, to clarify that bundling
was not appropriate under the existing
regulation. This position was supported
by the language in § 32.19(d)(2), which
directs the distributor to provide a label
or accompanying brochure with any
distributed exempt quantities that
includes the statement “Exempt
Quantities Should Not Be Combined.”
However, the NRC has since concluded
that the regulations in § 30.18 should be
amended to specifically prohibit
bundling by the end user under the
exemption. This final rule revises the
exempt quantities provision in § 30.18
to explicitly prohibit combining sources
to create an increased radiation level.

The original basis for the quantities
chosen for the exemption in § 30.18 was
the more restrictive of: (1) The quantity
of material inhaled by a reference
individual exposed for 1 year at the
highest average concentration permitted
in air for members of the general public
in unrestricted areas, or (2) for gamma
emitters, the quantity of material that
would produce a radiation level of 1
mR/hr at 10 cm from a point source.
This basis provides reasonable
assurance of protection because, under
the conditions of the exemption, it is
unlikely that any individual would
inhale (or ingest) more than a very small
fraction of any radioactive material
being used or receive excessive doses of
external radiation when realistic source-
to-receptor distances and exposure
times are assumed. Should bundling be
permitted, the NRC could not assure
that the exposures would not exceed the
levels originally intended under the
exemption. In addition, there would be
the potential for other undesirable
consequences, such as the disposal of
devices containing multiple exempt
sources through ordinary commercial
waste streams or metal recycling
channels resulting in inappropriate
contamination of property.

Because of the NRC’s 1994
determination that, under certain
limited circumstances, bundling of
exempt sources did not present a health
and safety hazard, the May 3, 1999,
generic letter affirmed that the NRC did
not plan to take any action regarding the
devices initially produced for use with
a limited number of exempt quantity
sources or their users unless a
radiological safety hazard were to be
identified. The NRC has no indication
that significant exposures are resulting
or will result from the continued use of
the devices evaluated in 1994, therefore
this rule will allow continued exempt
use of those devices distributed before
1999. This exclusion is intended to

avoid imposing a regulatory burden on
those persons (if any are still using the
devices) who otherwise might be
impacted by this clarification in the
regulation who are continuing to use
devices in use before the generic letter
was issued. Additionally, this regulation
is not intended to impact normal storage
methods of the materials held under the
exemption in §30.18.

D. Obsolete Provisions

Some exemptions from licensing are
considered obsolete in that no products
are being distributed for use under the
exemption. In some cases, no products
covered by the exemption remain in
use. In others, there are no records of
any products ever having been used.
Generally, this has occurred because
new technologies have made the use of
radioactive material unnecessary or less
cost-effective.

The Commission is deleting
exemptions for products that are no
longer being used or manufactured, or
revising the regulations to restrict
further distribution while allowing for
the continued possession and use of
previously distributed items. Obsolete
exemptions in part 30 were for:
automobile lock illuminators (formerly
§ 30.15(a)(2)), balances of precision
(§30.15(a)(3)), automobile shift
quadrants (formerly § 30.15(a)(4)),
marine compasses (§ 30.15(a)(5)),
thermostat dials and pointers (formerly
§30.15(a)(6)), spark gap irradiators 2
(formerly § 30.15(a)(10)), and resins
containing scandium-46 for sand
consolidation in oil wells (formerly
§30.16).

Of these, the exemption for resins
containing scandium is the only one
that could have resulted in significant
doses, based on preliminary dose
assessments. Because the exemption
was no longer being used, the
preliminary dose assessments were not
refined or included in NUREG-1717.
These preliminary estimates indicated a
potential for exposures higher than are
appropriate for materials being used
under an exemption from licensing. The
removal of this exemption, as a result of
this final rule, provides assurance that
health and safety are adequately
protected from possible future exempt
distribution.

With the exception of resins covered
by § 30.16, only the NRC has licensed
distributors of these products. The

2This particular exemption is for a product
designed to minimize spark delay in some
electrically ignited commercial fuel-oil burners, and
is different than some products referred to as “spark
gaps” or “spark gap tubes,” which are a category
of electron tube and exempted by §30.15(a)(8). No
change is being made to § 30.15(a)(8) at this time.
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primary bases for determining that
products are obsolete are the NRC’s
records on its licensees. Industry
contacts were also used to collect
historical information concerning the
use of the various products.

For these obsolete exemptions, the
specific requirements for manufacturers
and initial distributors are being
removed in their entirety. These include
regulations for the manufacture or
distribution of resins containing
scandium—46 (formerly § 32.17) and the
prototype test procedures for
automobile lock illuminators formerly
specified in § 32.40 and formerly
required by § 32.14(d)(2).

The NRC’s research has shown that
the distribution of thermostat dials or
pointers, spark gap irradiators, and
resins containing scandium—46 for sand
consolidation in oil wells ceased so long
ago that it is highly unlikely that any
remain in use. Therefore, the complete
removal of these exemptions is not
expected to have any negative effect on
any persons. In the unlikely event that
a person currently possesses any of
these products for which the governing
regulations have been removed, this
action is not intended to change the
regulatory status of any products
previously distributed in conformance
with the provisions of the regulations
applicable at the time the device was
distributed: the user remains exempt.
The distribution of balances of precision
and marine compasses has ceased;
however, some devices may still be in
use. Therefore, these exemptions will
not be completely removed. Instead, the
regulations have been changed to limit
exempt use to previously distributed
products.

Deleting these unnecessary and
obsolete provisions will simplify the
regulations. This action will also
eliminate the need for the Commission
to reassess the potential exposure of the
public from possible future distributions
of these products. Agreement State
regulations will be shortened as well.
Most importantly, eliminating obsolete
exemptions adds assurance that future
use of products in these categories will
not contribute to exposures of the
public.

E. New Product-Specific Exemption for
Smoke Detectors

One of the most widely distributed
products used under an exemption from
licensing is the ionization chamber
smoke detector. From April 1969 until
this final rule, smoke detectors have
been used under the class exemption for
gas and aerosol detectors in § 30.20 (and
equivalent regulations of the Agreement
States). The Commission established

this class exemption so that detectors
with similar purposes could be licensed
for distribution without the need for
establishing many product-specific
exemptions through extensive
rulemaking procedures. For example,
the class exemption in § 30.20 has also
been successfully used to cover new
chemical agent detectors.

Modern ionization chamber smoke
detectors have been manufactured and
used for many years, with consistency
in the design of products. Earlier smoke
detector designs sometimes
incorporated larger amounts of
radioactive material than what is typical
today, and in some cases incorporated
other radionuclides—such as radium-—
226—whereas americium-241 is the
only radionuclide that is widely used in
these devices today. Current designs are
very consistent, in that they almost
always entail using 1 uCi or less of
americium—241, contained in a foil, and
surrounded by an ionization chamber.

Potential doses from the distribution,
use, handling, and disposal of these
detectors have been estimated in
NUREG/CR-1156, “Environmental
Assessment of Ionization Chamber
Smoke Detectors Containing Am—241,”
November 1979, and more recently in
NUREG-1717 (2001). Dose assessments
have been performed in numerous
license applications under the existing
class exemption structure. The
estimated doses under normal, routine
conditions are well under the safety
criterion for routine use of 5 mrem/year
(5 uSv/year) whole body, and the
associated individual organ limits.

Because the doses from smoke
detectors are well understood, and
modern designs are very consistent, this
rule establishes a product-specific
exemption from licensing requirements
for smoke detectors. This is intended to
apply to ionization chamber smoke
detectors containing no more than 1 uCi
(37 kBq) of americium-241 in the form
of a foil, and whose primary function is
the protection of life and property.
Based on records of currently active
device designs,3 there are 106 smoke
detector models that are approved for
distribution under the class exemption.
Of these, 92 percent (97 out of 106)
appear to qualify for the new product-
specific exemption because those
devices are limited to no more than the
amount 1 puCi of americium-241 in the
form of a foil. The new product-specific
exemption for ionization chamber
smoke detectors is established as

3Data taken from the sealed source and device
(SS&D) registry September 2006.

§ 30.15(a)(7).* The requirements for
licensees (and applicants) to distribute
these products are contained in
§§32.14, 32.15, and 32.16, as revised by
this final rule.

The primary difference between this
new exemption and the existing class
exemption in § 30.20 is that an
applicant for a license to distribute
smoke detectors for use under the new
exemption would not be required to
submit dose assessments to demonstrate
that doses from the various stages of the
life cycle of the product do not exceed
certain values. The applicant would still
be required to submit basic design
information consistent with that
required from applicants to distribute
products for use under other product-
specific exemptions, specifically for
those products used under § 30.15. The
specific requirements for obtaining a
license to manufacture, process,
produce, or initially transfer gas and
aerosol detectors intended for use under
the existing class exemption in § 30.20
are contained in § 32.26. Conditions of
these licenses are contained in § 32.29,
and include requirements for quality
control, labeling, recordkeeping, and the
reporting of transfers. The safety criteria
(contained in §§ 32.27 and 32.28) for the
existing class exemption include: (1)
Radiation dose limits for individuals
from normal handling, storage, use, and
disposal of these products; and (2)
radiation dose limits for individuals, in
conjunction with approximate
associated probabilities of occurrence,
for accidents.

The primary emphasis of the new
requirements imposed on the applicant
is to provide assurance that the
byproduct material is properly
contained within the product and will
not be released under the most severe
conditions encountered in normal use
and handling. Requirements for those
licensed to distribute smoke detectors to
be used under the new product-specific
exemption are contained in §§32.15 and
32.16. These regulations denote the
quality assurance, labeling,
recordkeeping, and reports of transfer.
The labeling requirements for the
existing class exemption are found in
§ 32.29(b), and to make the product-
specific labeling requirements

4 Section 30.15(a)(7) had been used before to
provide an exemption for a different product. A
product-specific exemption from licensing was
provided in § 30.15(a)(7) for “glow lamps” in the
1960s. Later, it was determined that glow lamps
should be exempted along with other types of
electron tubes under § 30.15(a)(8), and § 30.15(a)(7)
was removed. See 34 FR 6651 (April 18, 1969).
Because §30.15(a)(7) has not been used in such a
long time, no confusion is expected from this
designation for the product-specific exemption for
smoke detectors.
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equivalent to those of the class
exemption, minor amendments were
made to § 32.15.

The NRC believes that an applicant
who wishes to distribute a qualifying
smoke detector will find the process
easier and less expensive under the new
product-specific exemption than under
the class exemption. Compared with the
existing class exemption, under the new
exemption, license applicants are not
required to perform and submit dose
assessments to demonstrate that doses
from the various stages of the life cycle
of the product do not exceed certain
values. It is the NRC staff’s licensing
practice to issue licenses for the
distribution of products to be used
under a class exemption only after a
sealed source and device (SS&D) review
and registration of the model in the
SS&D registry. Detectors to be used
under the new product-specific
exemption will not be required to
undergo the SS&D review, and devices
qualifying for a product-specific
exemption may be distributed without
an SS&D certificate. As a result,
distributors of qualifying smoke
detectors will be in a different fee
category for the application and annual
fees, and likely will be charged lower
fees. Relevant application fees both with
or without SS&D review and registration
are published in § 170.31. Annual fees
for licensees distributing devices both
with or without SS&D registration are
published in § 171.16. Although the fees
vary, and future fees are difficult to
project with accuracy, the fees are
typically more expensive if an SS&D
review and registration is needed.
Consistent with the requirements of the
other product-specific exemptions, the
applicant for a license to distribute
under the new exemption is required to
submit basic design information.
However, compared with the process
established for the existing class
exemption, under the new exemption a
sealed source and device certificate
need not be obtained (or maintained) to
distribute smoke detectors that meet the
requirements of the new exemption.

The new product-specific exemption
allows licensees a new option for
distributing smoke detectors to the
public that is less costly. It is not
compulsory for all smoke detectors to be
manufactured and distributed for use
only under the new product-specific
exemption. Furthermore, this final rule
does not modify the existing regulation
exempting users of smoke detectors
from licensing (§ 30.20). A smoke
detector manufacturer that produces
devices that do not conform with the
product-specific exemption (for
example, if the devices contain 4 pCi, or

another radionuclide such as nickel-63)
may distribute them under the broader
class exemption for gas and aerosol
detectors.

The net effect of this new product-
specific exemption is that the regulatory
burden and fees are reduced for
applicants for licenses to distribute
qualifying ionizing chamber smoke
detectors. Licensees who currently
distribute qualifying smoke detectors (1
uCi or less of americium-241 in the form
of a foil) for use under the class
exemption, may also realize benefits if
they amend their licenses to distribute
the devices under the new product-
specific exemption. Additionally, the
change is expected to reduce the NRC
staff time needed to review these
applications, because an evaluation of
dose assessments is no longer necessary.
Given the wide distribution these
products have already experienced, this
change is not expected to affect the
overall number of smoke detectors
distributed in the future. Thus, this
change improves the efficiency of the
regulatory process, without any impacts
to the health and safety of the public or
the environment.

F. Specific Licenses and Generally
Licensed Devices—Clarification

A device possessed and used under
§31.5 is a generally licensed device. An
entity who holds a specific license may
use and possess such a device under the
authority of the general license provided
by regulation, or, if certain requirements
are met, the entity may transfer the
device to the authority provided by its
specific license. This final rule amends
§ 31.5 to explicitly state the actions
necessary to successfully perform this
type of transfer, and eliminates the need
to obtain prior NRC approval.

Following a revision to the general
license provided by § 31.5 (65 FR 79161;
December 18, 2000) that became
effective in February 2001, an increased
number of specific licensees transferred
their authorization to possess and use
some devices under the § 31.5 general
license to the authority provided by
their specific license. Licensees were
motivated to transfer their devices in
this way primarily to avoid the newly
established registration fees. There are
also other, non-fee-related reasons why
one would make such a transfer. It
should be noted that this final rule does
not compel eligible licensees to make
this type of transfer.

There has been some confusion about
the licensee’s responsibilities in
enacting such a transfer. A necessary
condition for this type of transfer is that
the licensee must verify that the
conditions of the specific license

authorize the possession and use of the
device. If the specific license does not
authorize the possession of the
particular radionuclides or activity, the
licensee is unable to transfer a generally
licensed device to its specific license.
For example, the generally licensed
device to be transferred may contain
americium-241, but the specific license
does not authorize the possession of
transuranic radionuclides (americium is
a transuranic element). If this is the
case, the specific licensee must apply
for an appropriate amendment to the
specific license before transferring the
device.

A major issue when transferring a
generally licensed device to the
authority of a specific license has been
the label of the device. The general
license in § 31.5, under paragraph (c)(1),
requires that the original label on the
device be maintained. This label, among
other things, indicates the regulatory
status (as a generally licensed device),
provides safety instructions, and may
refer to operating and service manuals.
Retaining the label is problematic
because, once the device is transferred
to the authority of a specific license,
instructions to the general licensee may
be inappropriate. For example,
instructions may indicate that the
licensee may not conduct its own leak
tests, which is an unnecessary
restriction once the device is transferred
to the authority of a specific license.
Another problem with the label of the
transferred device is that the labels of all
devices held by a specific licensee must
conform with §20.1904, “Labeling
containers,” whereas, before the
transfer, these requirements were not
applicable. It is not acceptable for a
device being held under a specific
license to be labeled in accordance with
§32.51(a)(3); i.e., a general license label.
Thus, if a device is transferred from
generally licensed status to the authority
of a specific license, the licensee must
consider what changes should be made
to the labeling and how those changes
are to be made. The licensee is
responsible for ensuring that the label of
the transferred device meets the content
requirements of § 20.1904, that any
inappropriate restrictions that may have
been on the label are resolved, and that
any changes to the label are done in a
manner that does not damage the
device. The licensee must also ensure
that the information on the
manufacturer, model number, and serial
number is retained on the labeling.
Persons who have previously
transferred generally licensed devices to
the authority of their specific license
should review the status of the label of
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the device, to ensure compliance with
§20.1904 and to resolve any
inappropriate restrictions that may have
been left on the label.

Another issue when transferring a
generally licensed device to the
authority of a specific license concerns
maintenance. A specific licensee who
plans to conduct its own maintenance
activities, including required leak tests,
must have information concerning the
appropriate methods particular to the
device. This information may have been
provided if the device had been
distributed as specifically licensed.
However, because the device was
generally licensed and, in some cases,
the end user was not permitted to
perform certain maintenance, this
information may not have been
provided when the device was obtained.
A specific licensee who transfers a
generally licensed device to the
authority of its specific license and does
not already have this information, could
contact the manufacturer, a service
provider, another knowledgeable
licensee, or a regulatory agency to
obtain information on the proper
procedures for conducting leak testing
and other required maintenance
activities.

Finally, this final rule simplifies
reporting requirements for this type of
transfer. Before this rulemaking, two
reports were required: A report before
the transfer (requesting permission), and
a report concurrent with the transfer
(reporting the transfer). The NRC
believes that there is little benefit in
requesting written approval from the
NRC before the transfer; therefore, the
regulations have been revised. To
maintain the integrity of the general
license tracking systems operated by the
NRC, any transfer of a generally licensed
device must be reported, but two reports
are not needed. Therefore,
§31.5(c)(8)(iii) is amended so that the
pre-transfer report (requesting
permission) is no longer required. To
keep the appropriate tracking systems
up-to-date, it is still necessary for the
licensee to file a transfer report per

§ 31.5(c)(8)(ii).

III. Summary of Public Comments on
the Proposed Rule

The proposed rule on Exemptions
from Licensing, General Licenses, and
Distribution of Byproduct Material:
Licensing and Reporting Requirements,
was published on January 4, 2006 (71
FR 275). The comment period ended on
March 20, 2006. Nine letters were
received commenting on the proposed
rule. One comment letter was submitted
by a smoke detector manufacturer, and
another by a manufacturer of sources

used in smoke detectors. One comment
was received from the Council on
Radionuclides and
Radiopharmaceuticals, Inc. (CORAR),
representing manufacturers and
distributors of exempt quantities of
byproduct material. One comment was
received from the Radiation Safety
Officer (RSO) of a university. One
comment was received from a member
of the public who did not identify an
affiliation. Officials from two Agreement
States (Alabama and Texas) and staff
from two others (Illinois and Georgia)
also submitted comments. A discussion
of the comments and the NRC’s
responses follow.

A. Meaning of the Term “Byproduct
Materia”

Comment: One commenter noted that
the Energy Policy Act of 2005 changed
the definition of “byproduct material”
in the AEA. It was suggested that the
NRC explain how “byproduct material”
is defined in this rule.

Response: The definition of byproduct
material that applies to this rule is in 10
CFR 30.4, which currently reads:
“Byproduct material means any
radioactive material (except special
nuclear material) yielded in or made
radioactive by exposure to the radiation
incident to the process of producing or
utilizing special nuclear material.” As
noted in the comment, the Energy
Policy Act of 2005 (EPAct) expanded
and revised the definition of byproduct
material under the NRC’s jurisdiction by
incorporating certain naturally
occurring and accelerator-produced
radioactive material. The EPAct
required that the NRC promulgate
revisions to its regulations to
incorporate the new byproduct material.
The NRC published its proposed rule on
July 28, 2006 (71 FR 42952) in response
to this requirement, to revise its
regulations and revise the definition of
byproduct material in certain of its
regulations, including 10 CFR 30.4. The
final rule was published October 1, 2007
(72 FR 55863). When the revised
definition becomes effective November
30, 2007, the new definition will apply.
Distributors of the newly defined
byproduct material will be regulated by
the NRC, and therefore required to
follow the regulations as amended by
this final rule. However, as these
distributors are already licensed by the
NRC for distribution of other radioactive
materials, the impact of this final rule
on these distributors will be no greater
than the impact on other NRC exempt
distribution licensees.

B. Exempt Quantity Distribution Reports

Comment: One commenter submitted
a comment on the NRC’s new reporting
requirements in § 32.20(c) for
distributors and manufacturers of
materials distributed to persons exempt
under § 30.18, “Exempt quantities.” The
commenter noted that a requirement for
a report that indicates the chemical and
physical form of each exempt quantity
could be excessively burdensome. The
commenter suggested that the NRC
should specify the names that may be
used by licensees to describe commonly
distributed materials.

Response: The final rule was changed
as a result of this comment. The NRC
has evaluated the impact of exempt
quantities on the public health and
safety and the environment to weigh the
effectiveness and appropriateness of its
regulatory program for this exemption.
The NRC does this for all exempt
products and materials. During the last
evaluation of exempt distribution, it was
believed that knowledge of both the
chemical and physical form of material
distributed as “‘exempt quantities”
would provide information that could
increase the NRC’s ability to estimate
the impacts of this exemption on public
health and safety and the environment.
The proposed rule language, therefore,
required that distributors of exempt
quantities of radioactive material must
report, among other things, both the
chemical and physical form of the
radioactive material. However, the NRC
agrees that providing chemical
information would be excessively
burdensome for licensees, and that the
NRC can perform the necessary
evaluations based on the information
provided on physical form.

The Commission has changed the
final rule language to address the
commenter’s concerns. The language in
the final rule retains the annual
reporting requirement for exempt
quantity distribution and the
requirement to report physical form.
However, the NRC will not require
reporting of the chemical form.

The NRC notes that while terms such
as “solid,” “liquid,” or “gas” are
appropriate to use for reporting the
physical form of exempt quantities,
other descriptive terms such as “metal”
or “powder” are also acceptable. The
NRC does not intend to restrict licensees
to use of particular terms; doing so may
impose additional burden in reporting.
If a licensee has made a substantial
number of distributions, and has
documentation that more quickly and
easily provides essentially the same
information and allows the NRC to
determine the physical form of the
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distributed material, a licensee may
choose to report using its own
terminology instead (e.g., “‘solution”
instead of “liquid” or ‘“‘sealed source”
instead of “solid”’). However, terms that
are ambiguous (e.g., “calibration
standard,” or “radiolabeled research
compounds”) do not specify the
physical form and are not acceptable for
reporting exempt quantity distribution.
Reports covering any time period
before the effective date of this final rule
are only required to contain data on the
total quantity of each radionuclide
distributed. Although a report of
physical form would be useful for
historical distributions, there is no
requirement to report the physical form
before the effective date of this rule.
This was clarified in the final rule text.

C. Transfer of Generally Licensed
Devices

Comment: Some commenters noted
that the rule language as proposed in
§ 31.5(c)(8)(iii)(C) would have required
that the licensee obtain maintenance
information from the manufacturer to
transfer the device to its specific license,
which would be impossible if the
manufacturer is no longer in business or
otherwise unwilling to provide
maintenance information.

Response: The final rule was changed
in response to this comment. The intent
in the proposed rule was that a specific
licensee is responsible for maintenance
activities, but the maintenance
instructions may not have been
provided to the licensee when the
device was first purchased. Although
the specific licensee must have
sufficient expertise to conduct adequate
maintenance activities, in some cases
there are procedures developed by the
manufacturer (and reviewed and
approved by the NRC or Agreement
State) that are unique to the device.
There is no universal requirement for
manufacturers to provide this
information to general licensees,
because general licensees are only
allowed to perform maintenance
activities in limited circumstances, and
at the time of distribution it was not
known that the device would eventually
be used under the authority of a specific
license. Therefore, it was proposed that
a licensee must obtain maintenance
information that would be applicable
under the specific license. The language
in the proposed rule could have been
interpreted to limit licensees to
obtaining this information directly from
the device manufacturer (or initial
transferor). This would be problematic if
the manufacturer were no longer in
business.

The final rule has been changed to
clarify that the needed information on
maintenance is that originated by the
manufacturer (or initial distributor), and
that it need not be obtained directly.
The information may be obtained from
not only the device manufacturer, but a
service provider, a regulatory agency, or
another knowledgeable licensee. The
NRC believes that service providers, in
particular, should have the maintenance
information readily available, and there
should be an established relationship
between a service provider and the
general licensee for the devices in
question. The important goal is that the
specific licensee is aware of any device-
specific maintenance instructions
important to safety.

Comment: Several commenters noted
potential problems with the proposed
labeling procedure in § 31.5(c)(8)(iii)(B)
that would require a licensee to remove
and replace the label before the transfer
of a generally licensed device to the
authority of a specific license. One
commenter indicated that the proposed
requirement may conflict with the
requirement in § 31.5(c)(1) that prohibits
a general licensee from removing the
label, and it was suggested that a
specifically licensed third party would
be needed to complete the transaction.
It was also noted that the NRC’s labeling
requirements could lead to the loss of
additional safety warnings or leak
testing instructions from generally
licensed devices, or that the provenance
of the device would be lost. Other
commenters identified potential
problems, such as damage to the device
that could occur during the process of
removing the old label. One commenter
recommended that the NRC consider
that when a generally licensed device is
added to a specific license, the
conditions of the specific license
supersede the general license
requirements. For instance, a specific
license condition specifying leak tests
would supersede the general license
label limitations.

Response: The final rule was changed
in response to this comment. The
proposed rule addressed the labeling
procedure that would accompany the
transfer of a generally licensed device to
the authority of a specific license to
address the case where an old label was
unnecessarily restrictive on the end
user, or where the old label would not
comply with the requirements of
§20.1904, or any circumstance where
the old label would conflict with the
device’s new status and the licensee’s
new responsibilities, such as if the
original label of the device continued to
indicate that it was a generally licensed
device. In addition, as noted by one

commenter, some labels on generally
licensed devices contain stipulations
that restrict actions by the end user,
such as indications that the licensee
shall not conduct its own leak tests.
This prohibition would be in force as
long as the device is held under a
general license; however, once the
device is transferred to the authority of
a specific license, this restriction would
be inappropriate.

The intent of the labeling change in
the proposed rule was not to remove
safety information, but to remove
inappropriate restrictions that may be
on some labels and to reflect the change
in status from generally licensed to
specifically licensed. As noted in one
comment, the conditions of the specific
license supercede the requirements of
the general license once the device is
transferred to the authority of the
specific license. To address this and
other potential conflicts, the NRC
proposed that the licensee remove the
existing label and replace it with
another.

The final rule has been changed to
allow licensees several acceptable
options—including those suggested by
commenters—for the labeling procedure
that will accompany the transfer of a
generally licensed device to the
authority of a specific license. As
originally stated in the proposed rule,
the old label may be removed entirely.
However, the final rule provides an
additional option that the old label may
be covered or altered in whole or in
part. Alternatively, the specific licensee
may leave the old label on the device
and conspicuously affix a new label, so
long as the resulting arrangement makes
it clear (to an inspector, for example)
that the old label is superceded. If a
licensee believes that the process of
removing the old label would affect the
integrity of a device’s shielding or
would otherwise damage the device, the
licensee must use another method to
comply with the labeling requirement,
such as covering the old label.

The final rule has also been changed
to specifically identify the information
that must be on a device that is
transferred from generally licensed to
specifically licensed status. The final
rule has been clarified to require that
the device’s manufacturer, model
number, and serial number be retained.
In any case, the new label must comply
with the requirements for all containers
of specifically licensed radioactive
material (in this case, a device) in
§20.1904, and also include the device’s
manufacturer, model number, and serial
number. The requirement that the
device be labeled in accordance with
§20.1904 is not a new requirement, as
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that section applies to all devices held
under the authority of a specific license;
however, the requirement has been
clarified in the final rule. The device’s
manufacturer, model number, and serial
number is information that is not
required by § 20.1904; however, the
final rule clarifies that this information
must be retained for tracking purposes
and so that the provenance, or origin, of
the device is not lost.

Concerning the comment that an
existing regulation (§ 31.5(c)(1))
prohibits a general licensee from
removing a label, the regulation would
no longer apply once the device is
transferred to the authority of a specific
license. It is also not necessary for a
specifically licensed third party (such as
a vendor) to change the label to
accompany the change in status; a
specific licensee who possesses the
device is authorized to change the label.

Comment: A commenter objected to
removing the requirement in
§ 31.5(c)(iii) for prior approval for this
category of transfer, as prior approval
would ensure appropriate tracking and
licensing of the device.

Response: The NRC disagrees with
this comment and the final rule is not
changed. As part of transferring the
device to the specific license, the
licensee must still report the transfer
under the existing requirement in
§31.5(c)(8)(ii). The NRC believes this
report is sufficient to allow for
appropriate tracking and licensing and
that prior approval of the transfer is
unnecessary.

Comment: Some commenters
suggested additional regulatory
provisions with regard to the transfer of
a generally licensed device to the
authority of a specific license. One
commenter suggested that, along with
the proposed simplified mechanism for
transferring a generally licensed device
to a specific license (GL to SL transfer),
there should also be a mechanism for
transferring a device from a specific
licensee back to generally licensed
status (SL to GL transfer). A separate
suggestion was made that a requirement
be added to § 31.5(c)(8)(iii)(C) requiring
the general licensee to initiate a program
to leak test the device at a frequency
specified under conditions of the
specific license. A third suggestion was
made that the NRC “consider” that
when a generally licensed device is
added to a specific license, the
conditions of the specific license, such
as the leak test condition, would
supercede the conditions in the general
license.

Response: No change has been made
to the final rule as a result of these
comments. This final rule only affects

the transfer of generally licensed
devices to specifically licensed status,
and does not address the transfer of a
device from a specific license back to its
original status as generally licensed. The
general license in § 31.5 only applies to
devices received from a § 32.51 specific
licensee (or Agreement State equivalent)
to ensure that the device may be used
by persons with no radiological training,
and for tracking purposes.

With regard to the suggestion to add
a provision to § 31.5(c) to require the
general licensee to leak test the device
at a frequency specified under
conditions of a specific license, once the
device is transferred to the authority of
a specific license, the regulations in Part
31 do not apply, because the device is
no longer generally licensed. Therefore,
any rule change to this part will be
ineffective in governing licensee actions
after the device is transferred. No rule
change is necessary, moreover, because
the commenter’s concerns that the
device continue to be leak tested in
accordance with the terms of the
specific license will be addressed on the
specific license following the transfer.
The NRC recognizes that the conditions
of the specific license supersede the
requirements of the general license once
the device is transferred to the authority
of the specific license. The rule
language does not need to be changed to
ensure that conditions of the specific
license supersede the conditions in the
general license.

Comment: One commenter stated that
the proposed revision to § 31.5(c)(8)(iii)
“is requiring additional regulation not
required of general licensees who do not
possess a specific license.” The
commenter indicated that an alternative
approach might be ‘‘to separately list GL
products in a distinct license condition
on specific licenses.” The commenter
warned that the proposed rule would
ignore the “safety properties of GL
products and abandon their inherent
safety features and relegate them to the
same requirements imposed on
specifically licensed products.”

Response: No changes to the final rule
are being made as a result of these
comments. This regulation provides
licensees who hold both a generally
licensed device and a specific license
the option to more easily transfer a
generally licensed device to the
authority of a specific license. This
transfer is not mandatory for all specific
licensees who possess a generally
licensed device. No additional
regulation is being imposed on general
licensees who do not possess a specific
license, and no additional regulation is
being imposed on general licensees who
do possess a specific license, unless the

licensee chooses to transfer its generally
licensed devices to the authority of its
specific license.

This final rule does not require
specific licensees to list generally
licensed devices on their specific
licenses. Requiring this would negate a
characteristic feature of the general
license, which is valid without the
issuance of a licensing document to a
particular person. The commenter’s
approach—Ilisting generally licensed
devices held by a specific license as a
license condition on a specific license—
may lead to ambiguities with respect to
the responsibilities of the licensee with
regard to recordkeeping (such as device
tracking). For example, generally
licensed devices under § 31.5 are
tracked by the NRC, but cease to be
tracked once the device is transferred to
the authority of a specific license. A
misinterpretation of the regulatory
status of the device may result in errors
in the tracking systems. Additionally,
when the generally licensed device is
disposed of or otherwise transferred to
a specific licensee, there would be extra
costs associated in amending the
license. Therefore, the NRC does not
believe that generally licensed devices
should be required to be listed on
specific licensing documents.

Comment: One commenter stated that
“the transfer of the GL device to an end-
user, in this case a specific licensee,
would need to be reported, but not
because it is being transferred as a
specifically licensed device; it is not, it
is still a GL device.”

Response: The NRC agrees that the
transfer should be reported, under
§ 31.5(c)(8)(iii)(D). However, the NRC
disagrees with the commenter’s
statement that the transferred device
remains under a general license.
Although a device that may be used
under a general license may also be
used under a specific license if the
specific license authorizes the
byproduct material, there should be a
distinction as to which license is
providing the authority for the
possession and use of each device. This
distinction determines which
requirements apply to the licensee, such
as reporting and maintenance.

D. New Product-Specific Exemption for
Smoke Detectors

Comment: Two commenters were
concerned about the potential impact of
a literal interpretation of the language in
the proposed rule exempting smoke
detectors. The proposed new product-
specific exemption in § 30.15(a)(7) was
limited to smoke detectors containing
no more than 1 uCi of americium-241.
Both commenters noted that, due to
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small variations caused by the
manufacturing process, it is impractical
(if not impossible) to produce smoke
detectors that always contain no more
than 1 puCi of americium-241. It was
noted that this small variation is
acceptable in current licensing practices
and does not present any health, safety,
or security risk. These commenters
suggested that a statement should be
added to the final rule allowing for
nominal variation in the activity level of
the source incorporated into the smoke
detector.

Response: No change to the final rule
is being made as a result of these
comments. The product-specific
exemption for smoke detectors is
intended to apply to detectors that
contain sources in which the expected
activity is 1 uCi of americium-241 or
less. This expected quantity is also the
activity that is put on the label. The
NRC believes that variation is to be
expected as a result of the
manufacturing process, and that a
degree of variation is acceptable.
Considerations for ensuring the quality
of products and the adequacy of
measurement in various circumstances
are separate from the stated activity, or
quantity, limit for an exemption. The
interpretation of the quantity limit of 1
uCi is only that the expected, labeled
quantity or activity may not exceed this
limit. This is consistent with the
historical interpretation of existing
quantity limits in other exemptions. It
should be noted that this is different
from the stated “maximum activity”’ on
the SS&D registration certificate. For a
product-specific exemption, a SS&D
certificate is not needed, and other
information besides the dose assessment
are available to ensure that the device
may be safely used under an exemption
from licensing.

Comment: One commenter urged
revision of the appropriate guidance
document (NUREG-1556, Vol. 3, Rev. 1)
as soon as possible to reflect changes to
methods for approving sources and
devices.

Response: NUREG-1556, Vol. 3, Rev.
1 addresses the procedures for SS&Ds,
and will not be updated as a result of
this rule because the SS&D procedures
are not being amended. However,
NUREG-1556, Vol. 8 provides program-
specific guidance about exempt
distribution products. Interim staff
guidance to supplement NUREG-1556,
Vol. 8 is to be provided to reflect the
revisions made by this final rule. The
changes to the guidance needed as a
result of this rulemaking are relatively
minor and will be provided in the
interim staff guidance to eliminate

inconsistencies with the revised
regulations.

E. NRC—Agreement State Jurisdictional
Issues

Comment: One commenter stated that
it would be helpful to clarify why the
regulations for exempt quantities refer
to equivalent Agreement State
regulations.

Response: No change to the final rule
is needed as a result of this comment.
The final rule refers to Agreement State
regulations because different agencies
may have jurisdiction before, during,
and after the distribution of exempt
quantities of byproduct material. For
example, prior to distribution, the
possession of byproduct material
requires a license, either by the NRC or
an Agreement State depending on
which regulatory body has jurisdiction.
The commercial distribution of exempt
quantities of byproduct material must be
in accordance with a license issued by
the NRC under § 32.18, since the NRC
has the sole authority for authorizing
commercial transfers. After the transfer,
the recipient of the byproduct material
is exempt from regulatory requirements
either from those of the NRC or an
Agreement State, depending on the
location of the recipient.

Comment: One commenter raised
objections to the NRC being the only
licensing authority for exempt
concentrations in § 30.14 and objected
to reclassification of §§32.11 and 32.12
as Compatibility Category NRC. The
commenter reasoned that organizations
of State regulators, such as the
Organization of Agreement States and
the Conference of Radiation Control
Program Directors could be used to
facilitate data exchanges on exempt
concentration distribution nationwide,
and that the change to NRC-only
licensing would not be justified on the
basis of common defense and security.

Response: The NRC disagrees with
this comment and the final rule retains
the proposed language and
compatibility category. All distribution
of byproduct material to exempt persons
is presently solely licensed by the NRC,
with the only exception being provided
in §30.14, “Exempt concentrations.”
(Previously, § 30.16, which is now being
removed, had also provided for
Agreement State licensing.) This
discrepancy in the Commission’s
regulations was identified as a result of
the NRC’s systematic evaluation of
exemptions performed in the 1990’s,
and has been discussed with the
Agreement States since that time. The
distribution of radioactive materials to
the public for uncontrolled use—which
includes exempt concentrations—and

the release of these materials into the
environment involve questions of
national policy that are best addressed
by the Commission. The NRC has
determined that this discrepancy is not
warranted.

The regulations controlling the
introduction of radioactive material into
products subsequently distributed
under the exempt concentration
exemption (§ 30.14) is the NRC’s oldest
exemption for byproduct material. It
predates the Agreement State program.
As the commenter notes, organizations
of State regulators exist now, and could
be used to facilitate the exchange of data
on exempt concentrations. However, as
explained below, the lack of a data
exchange is not the only factor that the
NRC considered in determining that
exempt concentration distribution
should be changed to NRC-only
licensing.

There is no administrative benefit in
providing authority to States to license
exempt concentrations of byproduct
material, and in fact, such licensing
would likely be very costly to maintain.
No Agreement State has identified any
licensees authorized to introduce
byproduct material into materials or
products that are exempt from licensing
under this regulation. The only
businesses nationwide that are involved
in this practice are already NRG
licensees. Continuing with the current
multi-jurisdictional structure would
require States to train qualified license
reviewers, update and maintain
regulations, produce guidance
documents, and develop a data
exchange process among the States and
with the NRC, which would involve an
unnecessary use of resources,
considering that there are no licensees
in State jurisdictions. NRC-only
licensing avoids these complications
and costs, and a transition to NRC-only
licensing at this time will have no
regulatory impact on any business. It is
administratively more efficient for there
to be one licensing authority (NRC)
rather than for each jurisdiction to
maintain a licensing capability that is
little used and unlike any other
programmatic function.

Among other reasons, the
Commission has retained regulatory
authority for exempt distribution
(consumer products) to remove any
possibility that population exposure
from these products would be
inconsistent with Commission policies.
The Commission has long retained the
position that the distribution of
radioactive materials to the general
public for uncontrolled use and the
eventual disposition of these materials
involve questions of national policy that
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are best addressed by the NRC (March
16, 1965; 30 FR 3462). The NRC’s
retaining sole licensing authority over
the distribution of exempt byproduct
material does not have to be justified
under common defense and security.

F. Disposal of Exempt and Generally
Licensed Devices

Comment: One commenter stated that
disposal costs should be factored into
the original cost of the exempt devices,
and that a mechanism should be
established to return exempt devices to
a vendor for recycling or disposal. This
commenter also stated that disposal
costs should be factored into the
original costs of generally licensed
devices.

Response: The issue of disposal costs
is outside the scope of this rulemaking.

IV. Amendments by Section

10 CFR 30.14(c)—Revises the
exemption for manufacturers,
processors, and producers to require
that the licensed entity must be an NRC
licensee, and clarifies that the
exemption applies in all jurisdictions.

10 CFR 30.14(d)—Revises the
prohibition on introducing exempt
concentrations to apply to all persons
except those authorized by an NRC
license.

10 CFR 30.15(a)—Removes obsolete
exemptions (automobile lock
illuminators, automobile shift
indicators, thermostat dials and
pointers, and spark gap irradiators).
Limits certain exemptions (balances of
precision and marine compasses and
other navigational instruments) to
previously distributed products. Creates
a new exemption for smoke detectors
containing no more than 1 puCi of
americium-241 in a foil.

10 CFR 30.16—Removes the
exemption for resins containing
scandium-46 for sand consolidation in
oil wells.

10 CFR 30.18—Revises the exempt
quantities provision by adding an
explicit prohibition against combining
sources to create an increased radiation
level.

10 CFR 31.5(c)(8)(ii)—Resolves an
ambiguity with respect to addressing
reports submitted to the NRC. Changed
to reflect a reorganization within the
NRC.

10 CFR 31.5(c)(8)(iii)—Revises
transfer provisions to explicitly state
actions necessary for transfer of devices
from generally licensed status to
specifically licensed status. Removes
the need for written NRC approval
before transfer in that case.

10 CFR 32.8—Removes § 32.17 from
the list of information collection
requirements.

10 CFR 32.11(a)—Exempts Agreement
State licensees from the requirements of
§30.33(a)(2) and (3).

10 CFR 32.12—Revises the reporting
period for material transfers to annual.
Revises the content of the reports and
removes the requirement to send copies
to the Regional offices. Changed to
reflect a reorganization within the NRC.

10 CFR 32.13—Prohibits the
introduction of exempt concentrations
by all persons except for those
authorized by an NRC license.

10 CFR 32.14(d)—Removes reference
to deleted § 32.40.

10 CFR 32.15(d)—Adds labeling
requirements for smoke detectors
distributed for use under the new
product-specific exemption in § 30.15.

10 CFR 32.16—Revises the reporting
period for material transfers to annual.
Makes minor changes to the content of
the reports and removes the requirement
to send copies to the Regional offices.
Removes reference to deleted §32.17.
Changed to reflect a reorganization
within the NRC.

10 CFR 32.17—Removes obsolete
distributor requirements for resins
containing scandium-46 for sand
consolidation in oil wells.

10 CFR 32.20—Revises the reporting
period for material transfers to annual.
Makes minor changes to the content of
the reports and removes the requirement
to send copies to the Regional offices.
Changed to reflect a reorganization
within the NRC.

10 CFR 32.25(c)—Revises the
reporting period for material transfers to
annual. Makes minor changes to the
content of the reports and removes the
requirement to send copies to the
Regional offices. Changed to reflect a
reorganization within the NRC.

10 CFR 32.29(c)—Revises the
reporting period for material transfers to
annual. Makes minor changes to the
content of the reports and removes the
requirement to send copies to the
Regional offices. Changed to reflect a
reorganization within the NRC.

10 CFR 32.40—Removes the prototype
test requirements for automobile lock
illuminators.

10 CFR 150.20(b)—Removes the
provision for transfers to persons
exempt under § 30.14 from the
reciprocity provision for Agreement
State licensees, and the reference to
§30.14(d).

V. Criminal Penalties

For the purpose of Section 223 of the
Atomic Energy Act of 1954, as amended,
the Commission is issuing the final rule

to amend 10 CFR Parts 30, 31, 32, and
150 under one or more of Sections 161b,
1611, or 1610 of the AEA. Willful
violations of the rule will be subject to
criminal enforcement.

VI. Agreement State Compatibility

In accordance with the “Policy
Statement on Adequacy and
Compatibility of Agreement State
Programs” approved by the Commission
on June 30, 1997 (62 FR 46517), NRC
program elements (including
regulations) are placed into
Compatibility Categories A, B, C, D, or
NRC, or Adequacy Category H&S. This
rule does not amend any regulation
classified as compatibility category A or
adequacy category H&S. Compatibility
Category B are those program elements
that apply to activities that have direct
and significant effects in multiple
jurisdictions. An Agreement State
should adopt Category B program
elements in an essentially identical
manner. Compatibility Category C are
those program elements that do not
meet the criteria of Categories A or B,
but the essential objectives of which an
Agreement State should adopt to avoid
conflict, duplication, gaps, or other
conditions that would jeopardize an
orderly pattern in the regulation of
agreement material on a national basis.
An Agreement State should adopt the
essential objectives of the Category C
program elements. Compatibility
Category D are those program elements
that do not meet any of the criteria of
Category A, B, or G, and, thus, do not
need to be adopted by Agreement States
for purposes of compatibility.
Compatibility Category NRC are those
program elements that address areas of
regulation that cannot be relinquished
to the Agreement States under the AEA
or provisions of 10 CFR. These program
elements should not be adopted by the
Agreement States.

Despite being amended in terms of
substance, the compatibility category
will not change for many regulations as
a result of this final rule. Sections 32.14,
32.15, 32.16, 32.20, 32.25, 32.29, and
32.40 will continue to be classified as
Category NRC. Amendments made by
this rule to regulations in Parts 30 and
31, as well as § 32.17, will continue to
be classified as Category B. Sections
32.13 and 150.20 will continue to be
classified as Category C. Section 32.8
will continue to be classified as
Category D. Consistent with what was
proposed, § 32.11 is changed from
Categories C/B to Category NRC and
§ 32.12 is changed from Category C to
Category NRC.
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VIL Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104—113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. This action does not
constitute the establishment of a
standard that establishes generally
applicable requirements.

VIIIL. Environmental Assessment and
Finding of No Significant
Environmental Impact: Availability

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR Part 51, that this rule is not
a major Federal action significantly
affecting the quality of the human
environment and therefore an
environmental impact statement is not
required. The Commission has prepared
an environmental assessment for this
final rule and has made a finding of no
significant impact as a result of this
final rule.

Many of the individual amendments
in this rule belong to a category of
actions which the Commission, by
§§51.22(c)(1) and 51.22(c)(3)(ii) and
(iii), has declared to be a categorical
exclusion. The amendments to §§ 30.14,
32.11, and 32.13 related to NRC
licensing of the introduction of exempt
concentrations do not change any
provision that regulates the physical
nature of the products. The amendments
to §§30.15, 30.16, 32.17, and 32.40
related to deleting obsolete provisions
do not constitute a significant change to
current practices. Similarly, the
amendment to § 30.18 which prohibits
combining exempt quantities does not
change current practices. The new
product specific exemption for smoke
detectors in § 30.15(a)(7) does not
change any provision that regulates the
physical nature of the products and is
not likely to affect any environmental
resources.

The detailed environmental
assessment supporting this final rule is
available for public inspection at the
NRC Public Document Room, O-1F23,
11555 Rockville Pike, Rockville, MD.
Single copies of the Environmental
Assessment may be obtained from Andy
Imboden, Office of Federal and State
Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, (301) 415—
2327, asi@nrc.gov.

IX. Paperwork Reduction Act
Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). This final rule
makes minor revisions to the burden on
existing and future licensees for
reporting and recordkeeping under
§§31.5, 32.12, 32.16, 32.20, 32.25(c),
and 32.29(c). New licensees under
§32.14 will find their burden reduced
as compared to the existing licensing
under § 32.26. The public burden for
this information collection is estimated
to average 1 hour per request. Because
the burden for this information
collection is insignificant, Office of
Management and Budget (OMB)
clearance is not required. Existing
requirements were approved by OMB
under numbers 3150-0001, 3150-0014,
3150-0016, and 3150-0120.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

X. Regulatory Analysis

The Commission has prepared a
regulatory analysis on this regulation.
The analysis examines the costs and
benefits of the alternatives considered
by the Commission. The analysis is
available for inspection in the NRC
Public Document Room, 11555
Rockville Pike, Rockville, MD. Single
copies of the regulatory analysis are
available from Andy Imboden, Office of
Federal and State Materials and
Environmental Management Programs,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, (301) 415—
2327, asi@nrc.gov.

XI. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the Commission certifies that this rule
does not have a significant economic
impact on a substantial number of small
entities. The majority of companies that
are affected by this rule do not fall
within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act or the size
standards established by the NRC in 10
CFR 2.810.

XII. Backfit Analysis

The NRC has determined that the
backfit rule (§§50.109, 70.76, 72.62, or
76.76) does not apply to this final rule
because these amendments do not

involve any provisions that would
impose backfits as defined in 10 CFR
Chapter 1. Therefore, a backfit analysis
is not required.

XIII. Congressional Review Act

In accordance with the Congressional
Review Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

Lists of Subjects

10 CFR Part 30

Byproduct material, Criminal
penalties, Government contracts,
Intergovernmental relations, Isotopes,
Nuclear materials, Radiation protection,
Reporting and recordkeeping
requirements.

10 CFR Part 31

Byproduct material, Criminal
penalties, Labeling, Nuclear materials,
Packaging and containers, Radiation
protection, Reporting and recordkeeping
requirements, Scientific equipment.

10 CFR Part 32

Byproduct material, Criminal
penalties, Labeling, Nuclear materials,
Radiation protection, Reporting and
recordkeeping requirements.

10 CFR Part 150

Criminal penalties, Hazardous
materials transportation,
Intergovernmental relations, Nuclear
materials, Reporting and recordkeeping
requirements, Security measures,
Source material, Special nuclear
material.

m For the reasons set out in the

preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553;
the NRC is adopting the following
amendments to 10 CFR Parts 30, 31, 32,
and 150.

PART 30—RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BYPRODUCT
MATERIAL

m 1. The authority citation for part 30
continues to read as follows:

Authority: Secs. 81, 82, 161, 182, 183, 186,
68 Stat. 935, 948, 953, 954, 955, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2111, 2112, 2201, 2232, 2233, 2236, 2282);
secs. 201, as amended, 202, 206, 88 Stat.
1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846); sec. 1704, 112 Stat. 2750
(44 U.S.C. 3504 note); sec. 651(e), Pub. L.
109-58, 119 Stat. 806—810 (42 U.S.C. 2014,
2021, 2021b, 2111).
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Section 30.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 as amended by
Pub. L. 102—-486, sec. 2902, 106 Stat. 3123 (42
U.S.C. 5851). Section 30.34(b) also issued
under sec. 184, 68 Stat. 954, as amended (42
U.S.C. 2234). Section 30.61 also issued under
sec. 187, 68 Stat. 955 (42 U.S.C. 2237).

m 2. In § 30.14, paragraphs (c) and (d)
are revised to read as follows:

§30.14 Exempt concentrations.
* * * * *

(c) A manufacturer, processor, or
producer of a product or material is
exempt from the requirements for a
license set forth in section 81 of the Act
and from the regulations in this part and
parts 31 through 36 and 39 of this
chapter to the extent that this person
transfers byproduct material contained
in a product or material in
concentrations not in excess of those
specified in § 30.70 and introduced into
the product or material by a licensee
holding a specific license issued by the
Commission expressly authorizing such
introduction. This exemption does not
apply to the transfer of byproduct
material contained in any food,
beverage, cosmetic, drug, or other
commodity or product designed for
ingestion or inhalation by, or
application to, a human being.

(d) No person may introduce
byproduct material into a product or
material knowing or having reason to
believe that it will be transferred to
persons exempt under this section or
equivalent regulations of an Agreement
State, except in accordance with a
license issued under § 32.11 of this
chapter.

m 3.In § 30.15, paragraphs (a)(2), (a)(4),
(a)(6), and (a)(10) are removed and
reserved, paragraphs (a)(3) and (a)(5) are
revised, and paragraph (a)(7) is added to
read as follows:

§30.15 Certain items containing
byproduct material.

(a) * *x %

(2) [Reserved]

(3) Balances of precision containing
not more than 1 millicurie of tritium per
balance or not more than 0.5 millicurie
of tritium per balance part
manufactured before December 17,
2007.

(4) [Reserved]

(5) Marine compasses containing not
more than 750 millicuries of tritium gas
and other marine navigational
instruments containing not more than
250 millicuries of tritium gas
manufactured before December 17,
2007.

(6) [Reserved]

(7) Ionization chamber smoke
detectors containing not more than 1

microcurie (uCi) of americium-241 per
detector in the form of a foil and
designed to protect life and property
from fires.

* * * * *
(10) [Reserved]
* * * * *

§30.16 [Removed]

m 4. Section 30.16 is removed.

m 5.In § 30.18, paragraph (a) is revised
and paragraph (e) is added to read as
follows:

§30.18 Exempt quantities.

(a) Except as provided in paragraphs
(c) through (e) of this section, any
person is exempt from the requirements
for a license set forth in section 81 of the
Act and from the regulations in parts 30
through 34, 36, and 39 of this chapter
to the extent that such person receives,
possesses, uses, transfers, owns, or
acquires byproduct material in
individual quantities, each of which
does not exceed the applicable quantity
set forth in § 30.71, Schedule B.

* * * * *

(e) No person may, for purposes of
producing an increased radiation level,
combine quantities of byproduct
material covered by this exemption so
that the aggregate quantity exceeds the
limits set forth in § 30.71, Schedule B,
except for byproduct material combined
within a device placed in use before
May 3, 1999, or as otherwise permitted
by the regulations in this part.

PART 31—GENERAL DOMESTIC
LICENSES FOR BYPRODUCT
MATERIAL

m 6. The authority citation for part 31
continues to read as follows:

Authority: Secs. 81, 161, 183, 68 Stat. 935,
948, 954, as amended (42 U.S.C. 2111, 2201,
2233); secs. 201, as amended, 202, 88 Stat.
1242, as amended, 1244 (42 U.S.C. 5841,
5842); sec. 1704, 112 Stat. 2750 (44 U.S.C.
3504 note); sec. 651(e), Pub. L. 109-58, 119
Stat. 806—810 (42 U.S.C. 2014, 2021, 2021b,
2111).

m 7.In § 31.5, paragraph (c)(8)(ii)
introductory text and paragraph
(c)(8)(iii) are revised to read as follows:

§31.5 Certain detecting, measuring,
gauging, or controlling devices and certain
devices for producing light or an ionized
atmosphere.5

* * * * *

(C]* *  *

5 Persons possessing byproduct material in
devices under a general license in § 31.5 before
January 15, 1975, may continue to possess, use, or
transfer that material in accordance with the
labeling requirements of § 31.5 in effect on January
14, 1975.

(8)* L

(ii) Shall, within 30 days after the
transfer of a device to a specific licensee
or export, furnish a report to the
Director of the Office of Federal and
State Materials and Environmental
Management Programs by an
appropriate method listed in § 30.6(a) of
this chapter, including in the address:
ATTN: Document Control Desk/GLTS.
The report must contain—

(iii) Shall obtain written NRC
approval before transferring the device
to any other specific licensee not
specifically identified in paragraph
(c)(8)(I) of this section; however, a
holder of a specific license may transfer
a device for possession and use under
its own specific license without prior
approval, if, the holder:

(A) Verifies that the specific license
authorizes the possession and use, or
applies for and obtains an amendment
to the license authorizing the possession
and use;

(B) Removes, alters, covers, or clearly
and unambiguously augments the
existing label (otherwise required by
paragraph (c)(1) of this section) so that
the device is labeled in compliance with
§20.1904 of this chapter; however the
manufacturer, model number, and serial
number must be retained;

(C) Obtains the manufacturer’s or
initial transferor’s information
concerning maintenance that would be
applicable under the specific license
(such as leak testing procedures); and

(D) Reports the transfer under
paragraph (c)(8)(ii) of this section.

* * * *

PART 32—SPECIFIC DOMESTIC
LICENSES TO MANUFACTURE OR
TRANSFER CERTAIN ITEMS
CONTAINING BYPRODUCT MATERIAL

m 8. The authority citation for part 32
continues to read as follows:

Authority: Secs. 81, 161, 182, 183, 68 Stat.
935, 948, 953, 954, as amended (42 U.S.C.
2111, 2201, 2232, 2233); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841); sec. 1704,
112 Stat. 2750 (44 U.S.C. 3504 note); sec.
651(e), Pub. L. 109-58, 119 Stat. 806—-810 (42
U.S.C. 2014, 2021, 2021b, 2111).

m 9. In § 32.8, paragraph (b) is revised to
read as follows:

§32.8 Information collection
requirements: OMB approval.
* * * * *

(b) The approved information
collection requirements contained in
this part appear in §§32.11, 32.12,
32.14, 32.15, 32.16, 32.18, 32.19, 32.20,
32.21, 32.21a, 32.22, 32.23, 32.25, 32.26,
32.27,32.29, 32.51, 32.51a, 32.52, 32.53,
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32.54, 32.55, 32.56, 32.57, 32.58, 32.61,
32.62, 32.71, 32.72, 32.74, and 32.210.

* * * * *

m 10.In § 32.11, paragraph (a) is revised
to read as follows:

§32.11 Introduction of byproduct material
in exempt concentrations into products or
materials, and transfer of ownership or
possession: Requirements for license.

* * * * *

(a) Satisfies the general requirements
specified in § 30.33 of this chapter;
provided, however, that the
requirements of § 30.33(a)(2) and (3) do
not apply to an application for a license
to introduce byproduct material into a
product or material owned by or in the
possession of the licensee or another
and the transfer of ownership or
possession of the product or material
containing the byproduct material, if the
possession and use of the byproduct
material to be introduced is authorized
by a license issued by an Agreement
State;

* * * * *

W 11. Section 32.12 isrevised to read as
follows:

§32.12 Same: Records and material
transfer reports.

(a) Each person licensed under § 32.11
shall maintain records of transfer of
byproduct material and file a report
with the Director of the Office of Federal
and State Materials and Environmental
Management Programs by an
appropriate method listed in § 30.6(a) of
this chapter, including in the address:
ATTN: Document Control Desk/Exempt
Distribution.

(1) The report must clearly identify
the specific licensee submitting the
report and include the license number
of the specific licensee.

(2) The report must indicate that the
byproduct material is transferred for use
under § 30.14 of this chapter or
equivalent regulations of an Agreement
State.

(b) The report must identify the:

(1) Type and quantity of each product
or material into which byproduct
material has been introduced during the
reporting period;

(2) Name and address of the person
who owned or possessed the product or
material, into which byproduct material
has been introduced, at the time of
introduction;

(3) The type and quantity of
radionuclide introduced into each
product or material; and

(4) The initial concentrations of the
radionuclide in the product or material
at time of transfer of the byproduct
material by the licensee.

(c)(1) The licensee shall file the
report, covering the preceding calendar
year, on or before January 31 of each
year. In its first report after December
17, 2007, the licensee shall separately
include data for transfers in prior years
not previously reported to the
Commission or to an Agreement State.

(2) Licensees who permanently
discontinue activities authorized by the
license issued under § 32.11 shall file a
report for the current calendar year
within 30 days after ceasing
distribution.

(d) If no transfers of byproduct
material have been made under §32.11
during the reporting period, the report
must so indicate.

(e) The licensee shall maintain the
record of a transfer for one year after the
transfer is included in a report to the
Commission.

m 12. Section 32.13 is revised to read as
follows:

§32.13 Same: Prohibition of introduction.
No person may introduce byproduct
material into a product or material
knowing or having reason to believe that
it will be transferred to persons exempt
under § 30.14 of this chapter or
equivalent regulations of an Agreement
State, except in accordance with a
license issued under § 32.11.
m 13.In § 32.14, paragraph (d) is revised
to read as follows:

§32.14 Certain items containing
byproduct material; Requirements for
license to apply or initially transfer.

* * * * *

(d) The Commission determines that
the byproduct material is properly
contained in the product under the most
severe conditions that are likely to be
encountered in normal use and
handling.

m 14.In § 32.15, paragraph (d) is revised
to read as follows:

§32.15 Same: Quality assurance,
prohibition of transfer, and labeling.

(d)(1) Label or mark each unit, except
timepieces or hands or dials containing
tritium or promethium-147, and its
container so that the manufacturer or
initial transferor of the product and the
byproduct material in the product can
be identified.

(2) For ionization chamber smoke
detectors, label or mark each detector
and its point-of-sale package so that:

(i) Each detector has a durable,
legible, readily visible label or marking
on the external surface of the detector
containing:

(A) The following statement:
“CONTAINS RADIOACTIVE
MATERIAL”;

(B) The name of the radionuclide
(“americium-241" or “Am-241") and
the quantity of activity; and

(C) An identification of the person
licensed under § 32.14 to transfer the
detector for use under § 30.15(a)(7) of
this chapter or equivalent regulations of
an Agreement State.

(ii) The labeling or marking specified
in paragraph (d)(2)(I) of this section is
located where it will be readily visible
when the detector is removed from its
mounting.

(iii) The external surface of the point-
of-sale package has a legible, readily
visible label or marking containing:

(A) The name of the radionuclide and
quantity of activity;

(B) An identification of the person
licensed under § 32.14 to transfer the
detector for use under § 30.15(a)(7) or
equivalent regulations of an Agreement
State; and

(C) The following or a substantially
similar statement: “THIS DETECTOR
CONTAINS RADIOACTIVE MATERIAL.
THE PURCHASER IS EXEMPT FROM
ANY REGULATORY
REQUIREMENTS.”

(iv) Each detector and point-of-sale
package is provided with such other
information as may be required by the
Commission.

m 15. Section 32.16 is revised to read as
follows:

§32.16 Certain items containing
byproduct material: Records and reports of
transfer.

(a) Each person licensed under § 32.14
shall maintain records of all transfers of
byproduct material and file a report
with the Director of the Office of Federal
and State Material and Environmental
Management Programs by an
appropriate method listed in § 30.6(a) of
this chapter, including in the address:
ATTN: Document Control Desk/Exempt
Distribution.

(1) The report must clearly identify
the specific licensee submitting the
report and include the license number
of the specific licensee.

(2) The report must indicate that the
products are transferred for use under
§ 30.15 of this chapter, giving the
specific paragraph designation, or
equivalent regulations of an Agreement
State.

(b) The report must include the
following information on products
transferred to other persons for use
under § 30.15 or equivalent regulations
of an Agreement State:

(1) A description or identification of
the type of each product and the model
number(s), if applicable;

(2) For each radionuclide in each type
of product and each model number, if
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applicable, the total quantity of the
radionuclide; and

(3) The number of units of each type
of product transferred during the
reporting period by model number, if
applicable.

(c)(1) The licensee shall file the
report, covering the preceding calendar
year, on or before January 31 of each
year. In its first report after December
17, 2007, the licensee shall separately
include data for transfers in prior years
not previously reported to the
Commission.

(2) Licensees who permanently
discontinue activities authorized by the
license issued under § 32.14 shall file a
report for the current calendar year
within 30 days after ceasing
distribution.

(d) If no transfers of byproduct
material have been made under § 32.14
during the reporting period, the report
must so indicate.

(e) The licensee shall maintain the
record of a transfer for one year after the
transfer is included in a report to the
Commission.

§32.17 [Removed]

W 16. Section 32.17 is removed.
W 17. Section 32.20 is revised to read as
follows:

§32.20 Same: Records and material
transfer reports.

(a) Each person licensed under § 32.18
shall maintain records of transfer of
material identifying, by name and
address, each person to whom
byproduct material is transferred for use
under § 30.18 of this chapter or the
equivalent regulations of an Agreement
State and stating the kinds, quantities,
and physical form of byproduct material
transferred.

(b) The licensee shall file a summary
report with the Director of the Office of
Federal and State Materials and
Environmental Management Programs
by an appropriate method listed in
§ 30.6(a) of this chapter, including in the
address: ATTN: Document Control
Desk/Exempt Distribution.

(1) The report must clearly identify
the specific licensee submitting the
report and include the license number
of the specific licensee.

(2) The report must indicate that the
materials are transferred for use under
§30.18 or equivalent regulations of an
Agreement State.

(c) For each radionuclide in each
physical form, the report shall indicate
the total quantity of each radionuclide
and the physical form, transferred under
the specific license.

(d)(1) The licensee shall file the
report, covering the preceding calendar

year, on or before January 31 of each
year. In its first report after December
17, 2007, the licensee shall separately
include the total quantity of each
radionuclide transferred for transfers in
prior years not previously reported to
the Commission.

(2) Licensees who permanently
discontinue activities authorized by the
license issued under § 32.18 shall file a
report for the current calendar year
within 30 days after ceasing
distribution.

(e) If no transfers of byproduct
material have been made under §32.18
during the reporting period, the report
must so indicate.

(f) The licensee shall maintain the
record of a transfer for one year after the
transfer is included in a summary report
to the Commission.

m 18.In § 32.25, paragraph (c) is revised
to read as follows:

§32.25 Conditions of licenses issued
under § 32.22: Quality control, labeling, and
reports of transfer.

* * * * *

(c) Maintain records of all transfers
and file a report with the Director of the
Office of Federal and State Materials
and Environmental Management
Programs by an appropriate method
listed in § 30.6(a) of this chapter,
including in the address: ATTN:
Document Control Desk/Exempt
Distribution.

(1) The report must clearly identify
the specific licensee submitting the
report and include the license number
of the specific licensee.

(2) The report must indicate that the
products are transferred for use under
§ 30.19 of this chapter or equivalent
regulations of an Agreement State.

(3) The report must include the
following information on products
transferred to other persons for use
under § 30.19 or equivalent regulations
of an Agreement State:

(i) A description or identification of
the type of each product and the model
number(s);

(ii) For each radionuclide in each type
of product and each model number, the
total quantity of the radionuclide;

(iii) The number of units of each type
of product transferred during the
reporting period by model number.

(4)(i) The licensee shall file the report,
covering the preceding calendar year, on
or before January 31 of each year. In its
first report after December 17, 2007, the
licensee shall separately include data
for transfers in prior years not
previously reported to the Commission.

(ii) Licensees who permanently
discontinue activities authorized by the
license issued under § 32.22 shall file a

report for the current calendar year
within 30 days after ceasing
distribution.

(5) If no transfers of byproduct
material have been made under § 32.22
during the reporting period, the report
must so indicate.

(6) The licensee shall maintain the
record of a transfer for one year after the
transfer is included in a report to the
Commission.

m 19. In § 32.29, paragraph (c) is revised
to read as follows:

§32.29 Conditions of licenses issued
under § 32.26: Quality control, labeling, and
reports of transfer.

* * * * *

(c) Maintain records of all transfers
and file a report with the Director of the
Office of Federal and State Materials
and Environmental Management
Programs by an appropriate method
listed in § 30.6(a) of this chapter,
including in the address: ATTN:
Document Control Desk/Exempt
Distribution.

(1) The report must clearly identify
the specific licensee submitting the
report and include the license number
of the specific licensee.

(2) The report must indicate that the
products are transferred for use under
§30.20 of this chapter or equivalent
regulations of an Agreement State.

(3) The report must include the
following information on products
transferred to other persons for use
under § 30.20 or equivalent regulations
of an Agreement State:

(i) A description or identification of
the type of each product and the model
number(s);

(ii) For each radionuclide in each type
of product and each model number, the
total quantity of the radionuclide;

(iii) The number of units of each type
of product transferred during the
reporting period by model number.

(4)(i) The licensee shall file the report,
covering the preceding calendar year, on
or before January 31 of each year. In its
first report after December 17, 2007, the
licensee shall separately include data
for transfers in prior years not
previously reported to the Commission.

(ii) Licensees who permanently
discontinue activities authorized by the
license issued under § 32.26 shall file a
report for the current calendar year
within 30 days after ceasing
distribution.

(5) If no transfers of byproduct
material have been made under § 32.26
during the reporting period, the report
must so indicate.

(6) The licensee shall maintain the
record of a transfer for one year after the
transfer is included in a report to the
Commission.
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§32.40 [Removed]
m 20. Section 32.40 is removed.

PART 150—EXEMPTIONS AND
CONTINUED REGULATORY
AUTHORITY IN AGREEMENT STATES
AND IN OFFSHORE WATERS UNDER
SECTION 274

m 21. The authority citation for part 150
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, sec. 274, 73 Stat. 688 (42 U.S.C.
2201, 2021); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); sec. 1704, 112
Stat. 2750 (44 U.S.C. 3504 note); sec. 651(e),
Pub. L. 109-58, 119 Stat. 806—810 (42 U.S.C.
2014, 2021, 2021b, 2111).

Sections 150.3, 150.15, 150.15a, 150.31,
150.32 also issued under secs. 11e(2), 81, 68
Stat. 923, 935, as amended, secs. 83, 84, 92
Stat. 3033, 3039 (42 U.S.C. 2014e(2), 2111,
2113, 2114). Section 150.14 also issued under
sec. 53, 68 Stat. 930, as amended (42 U.S.C.
2073). Section 150.15 also issued under secs.
135, 141, Pub. L. 97—425, 96 Stat. 2232, 2241
(42 U.S.C. 10155, 10161). Section 150.17a
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Section 150.30 also issued
under sec. 234, 83 Stat. 444 (42 U.S.C. 2282).

m 22.In §150.20, paragraph (b)
introductory text, and paragraph (b)(3)
are revised to read as follows:

§150.20 Recognition of Agreement State
licenses.
* * * * *

(b) Notwithstanding any provision to
the contrary in any specific license
issued by an Agreement State to a
person engaging in activities in a non-
Agreement State, in an area of exclusive
Federal jurisdiction within an
Agreement State, or in offshore waters
under the general licenses provided in
this section, the general licenses
provided in this section are subject to
all the provisions of the Act, now or
hereafter in effect, and to all applicable
rules, regulations, and orders of the
Commission including the provisions of
§§ 30.7(a) through (f), 30.9, 30.10, 30.34,
30.41, and 30.51 through 30.63 of this
chapter; §§40.7(a) through (f), 40.9,
40.10, 40.41, 40.51, 40.61 through 40.63,
40.71, and 40.81 of this chapter;

§§ 70.7(a) through (f), 70.9, 70.10, 70.32,
70.42, 70.52, 70.55, 70.56, 70.60 through
70.62 of this chapter; §§ 74.11, 74.15,
and 74.19 of this chapter; and to the
provisions of 10 CFR parts 19, 20 and
71 and subparts C through H of part 34,
§§39.15 and 39.31 through 39.77 of this
chapter. In addition, any person
engaging in activities in non-Agreement
States, in areas of exclusive Federal
jurisdiction within Agreement States, or
in offshore waters under the general

licenses provided in this section:
* * * * *

(3) Shall not, in any non-Agreement
State, in an area of exclusive Federal
jurisdiction within an Agreement State,
or in offshore waters, transfer or dispose
of radioactive material possessed or
used under the general licenses
provided in this section, except by
transfer to a person who is specifically
licensed by the Commission to receive
this material.

* * * * *

Dated at Rockville, Maryland, this 3rd day
of October 2007.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,
Secretary of the Commission.
[FR Doc. E7—19944 Filed 10-15-07; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2007-28922; Directorate
Identifier 2007-NM-132-AD; Amendment
39-15225; AD 2007-21-07]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

An incident occurred on one A300-600
aircraft at parking brake application. Both
engines were running, the aircraft started
moving again despite parking brake
application. Captain tried to stop the aircraft
via the pedals but, as the parking brake
selector valve was selected, the aircraft could
not be stopped (as per design, activation of
the parking brake inhibits the other braking
modes, and consequently prevents the
recovery of the normal braking through the
pedals). As part of the investigation, the
pressure limiter was removed and examined.
The expertise revealed a metallic wire aimed
at reducing the section of one port of this
equipment was found broken. A part of this
wire partially obstructed the hole receiving
this wire, thus delaying the build up of
parking brake pressure.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 20, 2007.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 20, 2007.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington
98057-3356; telephone (425) 227-1622;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 16, 2007 (72 FR
45976). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

An incident occurred on one A300-600
aircraft at parking brake application. Both
engines were running, the aircraft started
moving again despite parking brake
application. Captain tried to stop the aircraft
via the pedals but, as the parking brake
selector valve was selected, the aircraft could
not be stopped (as per design, activation of
the parking brake inhibits the other braking
modes, and consequently prevents the
recovery of the normal braking through the
pedals). As part of the investigation, the
pressure limiter was removed and examined.
The expertise revealed a metallic wire aimed
at reducing the section of one port of this
equipment was found broken. A part of this
wire partially obstructed the hole receiving
this wire, thus delaying the build up of
parking brake pressure. In order to avoid
recurrence of the failure mode described
above, EASA issued Airworthiness Directive
(AD) 2006—0178 to require the replacement of
the parking brake pressure limiter (FIN
323292).

During embodiment of SB (Service
Bulletin) 32—2133 on an A310 as per AD
2006-0178 (EASA AD 2006—0178
corresponds to FAA AD 2007-02-21,
amendment 39—14908), an operator reported
that the modified pressure limiter could not
be fitted. Subsequent investigation concluded
that A310 installation being slightly different
from A300-600 aircraft, the approved
solution was not directly adaptable to A310
aircraft.
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* * * This new AD, dealing with the
same subject, requires the replacement of the
brake pressure limiter by accomplishment of
Airbus SB A310-32-2133, which has been
revised to include the adaptation kit for A310
aircraft.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
68 products of U.S. registry. We also
estimate that it will take about 6 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Labor costs may be covered under
warranty as described in the service
information. Required parts will cost
about $0 per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$32,640, or $480 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:

Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2007-21-07 Airbus: Amendment 39-15225.
Docket No. FAA-2007-28922;
Directorate Identifier 2007-NM-132-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 20, 2007.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A310
series airplanes, certificated in any category,
except airplanes on which Airbus Service
Bulletin A310-32—2133, Revision 02, dated

February 26, 2007, has been embodied in
service.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

An incident occurred on one A300-600
aircraft at parking brake application. Both
engines were running, the aircraft started
moving again despite parking brake
application. Captain tried to stop the aircraft
via the pedals but, as the parking brake
selector valve was selected, the aircraft could
not be stopped (as per design, activation of
the parking brake inhibits the other braking
modes, and consequently prevents the
recovery of the normal braking through the
pedals). As part of the investigation, the
pressure limiter was removed and examined.
The expertise revealed a metallic wire aimed
at reducing the section of one port of this
equipment was found broken. A part of this
wire partially obstructed the hole receiving
this wire, thus delaying the build up of
parking brake pressure. In order to avoid
recurrence of the failure mode described
above, EASA (European Aviation Safety
Agency), issued Airworthiness Directive (AD)
2006—-0178 to require the replacement of the
parking brake pressure limiter (FIN 323292).

During embodiment of SB (Service
Bulletin) 322133 on an A310 as per AD
2006-0178 [EASA AD 2006-0178
corresponds to FAA AD 2007-02-21,
amendment 39-14908], an operator reported
that the modified pressure limiter could not
be fitted. Subsequent investigation concluded
that A310 installation being slightly different
from A300-600 aircraft, the approved
solution was not directly adaptable to A310
aircraft.

* * * This new AD, dealing with the same
subject, requires the replacement of the brake
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pressure limiter by accomplishment of
Airbus SB A310-32-2133, which has been
revised to include the adaptation kit for A310
aircraft.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 10 months after the effective
date of this AD, replace the parking brake
pressure limiter (FIN 323292), in accordance
with the instructions given in Airbus Service
Bulletin A310-32-2133, Revision 02, dated
February 26, 2007.

(2) [Reserved]

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
difference.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Stafford,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-1622; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2007-0151, dated May 22, 2007;
Airbus Service Bulletin A310-32—-2133,
Revision 02, dated February 26, 2007; and
Messier-Bugatti Service Bulletin C24264—32—
848, dated February 15, 2006, for related
information.

Material Incorporated by Reference

(i) You must use Airbus Service Bulletin
A310-32-2133, Revision 02, dated February
26, 2007, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on October
3, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—20137 Filed 10-15-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2007-28810; Directorate
Identifier 2007-NM-104-AD; Amendment
39-15226; AD 2007-21-08]

RIN 2120-AA64

Airworthiness Directives; Hawker
Beechcraft Model Hawker 800XP
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Hawker Beechcraft Model Hawker
800XP airplanes. This AD requires
doing an inspection of panel DA wiring
for clearance and for signs of chafing or
exposed conductors, and repairing or
replacing the wires and cable ties if
necessary. This AD results from reports
of wire bundle interference in the DA
panel, chafed wire bundles, and
exposed conductors. We are issuing this
AD to prevent chafing of wire bundles,
which could cause an electrical short
and consequent loss of several functions
essential for safe flight and smoke or fire
in the flight compartment and main
cabin.

DATES: This AD becomes effective
November 20, 2007.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 20, 2007.

ADDRESSES: For service information
identified in this AD, contact Hawker
Beechcraft Corporation, 9709 East
Central, Wichita, Kansas 672086.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Philip Petty, Aerospace Engineer,
Electrical Systems and Avionics, ACE—
119W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946—4139; fax (316) 946—4107.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Hawker Beechcraft
Model Hawker 800XP airplanes. That
NPRM was published in the Federal
Register on July 30, 2007 (72 FR 41465).
That NPRM proposed to require doing
an inspection of panel DA wiring for
clearance and for signs of chafing or
exposed conductors, and repairing or
replacing the wires and cable ties if
necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

There are about 438 airplanes of the
affected design in the worldwide fleet.
This AD affects about 292 airplanes of
U.S. registry. The required inspection
takes about 2 work hours per airplane,
at an average labor rate of $80 per work
hour. Based on these figures, the
estimated cost of this AD for U.S.
operators is $46,720, or $160 per
airplane.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2007-21-08 Hawker Beechcraft
Corporation (formerly Raytheon
Aircraft Company): Amendment 39—
15226. Docket No. FAA—2007-28810;
Directorate Identifier 2007-NM-104—-AD.

Effective Date

(a) This AD becomes effective November
20, 2007.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Hawker Beechcraft
Model Hawker 800XP airplanes, certificated
in any category; as identified in Raytheon

Service Bulletin SB 24-3772, dated February
2006.

Unsafe Condition

(d) This AD results from reports of wire
bundle interference in the DA panel, chafed
wire bundles, and exposed conductors. We
are issuing this AD to prevent chafing of wire
bundles, which could cause an electrical
short and consequent loss of several
functions essential for safe flight and smoke
or fire in the flight compartment and main
cabin.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Corrective Actions

(f) Within 600 flight hours or 12 months
after the effective date of this AD, whichever
occurs first, do a detailed inspection of panel
DA wiring for clearance and for signs of
chafing or exposed conductors, in accordance
with the Accomplishment Instructions of
Raytheon Service Bulletin SB 24-3772, dated
February 2006. If any wire is touching the
panel, structure, or equipment, or if evidence
of chafing or exposed conductors exists,
before further flight, repair or replace the
wires and cable ties with new ones, in
accordance with the service bulletin.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

(g) Although Raytheon Service Bulletin SB
24-3772, dated February 2006, specifies to
submit certain information to the
manufacturer, this AD does not include that
requirement.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Wichita Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(i) You must use Raytheon Service Bulletin
SB 24-3772, dated February 2006, to perform
the actions that are required by this AD,
unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact Hawker Beechcraft
Corporation, 9709 East Central, Wichita,
Kansas 67206, for a copy of this service
information. You may review copies at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on October
3, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—20138 Filed 10-15-07; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-21701; Directorate
Identifier 2005-NM-086—-AD; Amendment
39-15231; AD 2007-21-13]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 and 767 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 747 and 767 airplanes.
This AD requires reworking the
electrical bonding between the airplane
structure and the pump housing of the
outboard boost pumps in the main fuel
tank of certain Boeing Model 747
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airplanes, and between the airplane
structure and the pump housing of the
override/jettison pumps in the left and
right wing center auxiliary fuel tanks of
certain Boeing Model 767 airplanes.
This AD also requires related
investigative actions and corrective
actions if necessary. This AD results
from fuel system reviews conducted by
the manufacturer. We are issuing this
AD to prevent insufficient electrical
bonding, which could result in a
potential of ignition sources inside the
fuel tanks, and which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

DATES: This AD becomes effective
November 20, 2007.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of November 20, 2007.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Philip Sheridan, Aerospace Engineer,
Systems and Equipment Branch, ANM—
1308, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6441; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a supplemental
notice of proposed rulemaking (NPRM)
to amend 14 CFR part 39 to include an
AD that would apply to certain Boeing
Model 747 and 767 airplanes. That
supplemental NPRM was published in
the Federal Register on March 30, 2007
(72 FR 15069). That supplemental
NPRM proposed to require reworking
the electrical bonding between the
airplane structure and the pump
housing of the outboard boost pumps in
the main fuel tank of certain Boeing
Model 747 airplanes, and between the
airplane structure and the pump
housing of the override/jettison pumps
in the left and right wing center
auxiliary fuel tanks of certain Boeing
Model 767 airplanes. That supplemental
NPRM also proposed to require related
investigative actions and corrective
actions if necessary. That supplemental
NPRM proposed to revise the original
NPRM to add an inspection requirement
for certain Model 747 airplanes, and to
specify cold-working the fastener holes
for certain other Model 747 airplanes.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received to
the supplemental NPRM.

Requests To Refer to New Revisions of
Service Information

Boeing, All Nippon Airways, and Air
Transport Association on behalf of its
member United Airlines, all request that
we refer to various new revisions of
relevant service information as follows:
Boeing Special Attention Service
Bulletins 747-28-2259, Revision 2,
dated July 5, 2007; 767-57-0092,
Revision 1, dated February 15, 2007;
and 767-57—0093, Revision 1, dated
February 15, 2007. (We referred to
earlier revisions of these service
bulletins as the appropriate sources of
service information for accomplishing
the actions proposed in the
supplemental NPRM.)

We agree with the commenters’
requests. We have reviewed the new

ESTIMATED COSTS

service information and revised Table 1
and paragraph (f) of the AD to refer to
the new revisions of the service
information. We have also revised
paragraph (g) of the AD to give credit for
prior accomplishment of earlier
revisions by adding a new Table 2. The
new revisions specify that no more work
is necessary for airplanes on which the
actions were accomplished in
accordance with the earlier revisions.
The new revisions of the service
information, among other things, correct
certain typographical errors, change
references to certain documents, add
information about certain edge margins,
and revise the grouping of airplanes in
the effectivity.

Operators should note that on
September 25, 2007, Boeing issued
Information Notice 747-28-2259 IN 01.
The information notice alerts operators
of a typographical error in step 9 of
figures 1 through 6 of Boeing Special
Attention Service Bulletin 747-28—
2259, Revision 2, dated July 5, 2007.
The information notice states that the
note given in step 9 should read “if the
maximum resistance value of 0.0005
ohm can not be met, repeat steps 1
through 7 and not “steps 1 through 8.”

Explanation of Additional Change
Made to This AD

We have simplified paragraph (f)(1) of
this AD by referring to the ““Alternative
Methods of Compliance (AMOCs)”
paragraph of this AD for repair methods.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 3,401 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
: Work | Average labor Cost per :
Action h U.S.-registered Fleet cost
hours | rate per hour airplane airplanes
Rework electrical bonding for Boeing Model 747 airplanes .............. 10 $80 $800 1,115 $892,000
Rework electrical bonding for Boeing Model 767 airplanes .............. 9 80 720 921 663,120
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

2007-21-13 Boeing: Amendment 39-15231.
Docket No. FAA-2005-21701;
Directorate Identifier 2005-NM-086—AD.

Effective Date

(a) This AD becomes effective November
20, 2007.

Affected ADs
(b) None.
Applicability

(c) This AD applies to the Boeing airplane
models identified in Table 1 of this AD,
certificated in any category.

TABLE 1.—AIRPLANES AFFECTED BY THIS AD

Model—

As identified in Boeing special attention

service bulletin—

747-100, 747-100B, 747-100B SUD, 747-200B, 747-200C, 747-
200F, 747-300, 747-400, 747-400D, 747-400F, 747SR, and 747SP

series airplanes.
767-200, —300, and —300F series airplanes
767—400ER series airplanes

747-28-2259, Revision 2, dated July 5, 2007.

767-57-0092, Revision 1, dated February 15, 2007.
767-57-0093, Revision 1, dated February 15, 2007.

Unsafe Condition

(d) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent insufficient
electrical bonding, which could result in a
potential of ignition sources inside the fuel
tanks, and which, in combination with
flammable fuel vapors, could result in fuel
tank explosions and consequent loss of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Rework Electrical Bonding

(f) Within 60 months after the effective
date of this AD: Do the actions specified in
paragraph (f)(1) or (f)(2) of this AD, as

applicable, by accomplishing all the actions
specified in the Accomplishment
Instructions of the applicable service bulletin
specified in Table 1 of this AD. Do any
related investigative and corrective actions
before further flight.

(1) For Boeing Model 747-100, 747—100B,
747-100B SUD, 747-2008B, 747-200C, 747—
200F, 747-300, 747—-400, 747-400D, 747—
400F, 747SR, and 747SP series airplanes:
Rework the electrical bonding between the
airplane structure and the pump housing of
the outboard boost pumps in the main fuel
tank, and do related investigative and
applicable corrective actions. If any crack,
corrosion, or damage is found during the
open-hole high-frequency eddy current
(HFEC) inspection specified in Boeing
Special Attention Service Bulletin 747-28—
2259, Revision 2, dated July 5, 2007, and the
special attention service bulletin specifies

contacting Boeing for repair instructions:
Before further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (h) of this AD.

(2) For Boeing Model 767-200, —300,
—300F, and —400ER series airplanes: Rework
the electrical bonding between the airplane
structure and the pump housing of the
override/jettison pumps in the left and right
wing center auxiliary fuel tanks, and do the
related investigative and applicable
corrective actions.

Credit for Actions Accomplished Previously

(g) Actions done before the effective date
of this AD in accordance with the applicable
special attention service bulletins listed in
Table 2 of this AD are acceptable for
compliance with the corresponding
requirements of paragraph (f) of this AD.

TABLE 2.—SERVICE BULLETINS ACCEPTABLE FOR ACTIONS ACCOMPLISHED PREVIOUSLY

Boeing special attention service bulletin

Revision level Date

TAT=28-2259 ... e e e e
TAT—=28-2259 ...t e

November 4, 2004.
October 5, 2006.
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TABLE 2.—SERVICE BULLETINS ACCEPTABLE FOR ACTIONS ACCOMPLISHED PREVIOUSLY—Continued
Boeing special attention service bulletin Revision level Date

767-57-0092
767-57-0093

November 4, 2004.
November 4, 2004.

Original
Original

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOGs for this AD,
if requested in accordance with the
procedures found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector

(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(i) You must use the applicable special
attention service bulletin listed in Table 3 of
this AD to perform the actions that are

required by this AD, unless the AD specifies

otherwise. The Director of the Federal
Register approved the incorporation by
reference of these documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

Contact Boeing Commercial Airplanes, P.O.
Box 3707, Seattle, Washington 98124-2207,
for a copy of this service information. You
may review copies at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington 98057—-3356; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

TABLE 3.—MATERIAL INCORPORATED BY REFERENCE

Boeing special attention service bulletin Revision level Date
TAT—28—2259 ...ttt h e bt et bt e eh et e bt e a et e ehe e et e e bt e e bt e e e enree s 2 e July 5, 2007.
767-57-0092 ... February 15, 2007.
Y 0L 1 T ST PPRPRPP February 15, 2007.

Issued in Renton, Washington, on October
5, 2007.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—20223 Filed 10-15-07; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-28811; Directorate
Identifier 2006—-NM-246—-AD; Amendment
39-15233; AD 2007-21-15]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 707 Airplanes and Model 720
and 720B Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Boeing Model 707 airplanes and Model
720 and 7208 series airplanes. This AD
requires identifying the material used in
the elevator hinge support fittings of the
horizontal stabilizer trailing edge, doing
repetitive detailed inspections for
cracking of the fittings and corrective
actions if necessary, and doing an
eventual terminating action. This AD
results from a report that stress

corrosion cracking of the elevator hinge
support fittings has been discovered on
several Model 707 airplanes. We are
issuing this AD to prevent cracking of
the elevator hinge support fittings,
which could reduce the elevator support
stiffness and lead to in-flight airframe
vibration, consequent damage to the
elevator and horizontal stabilizer, and
reduced controllability of the airplane.

DATES: This AD becomes effective
November 20, 2007.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 20, 2007.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124—2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Duong Tran, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6452; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to all Boeing Model 707 airplanes
and Model 720 and 720B series
airplanes. That NPRM was published in
the Federal Register on July 30, 2007
(72 FR 41462). That NPRM proposed to
require identifying the material used in
the elevator hinge support fittings of the
horizontal stabilizer trailing edge, doing
repetitive detailed inspections for
cracking of the fittings and corrective
actions if necessary, and doing an
eventual terminating action.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the NPRM or on the
determination of the cost to the public.

Clarification of Costs of Compliance

In the NPRM, the estimated cost per
airplane for the proposed detailed
inspections was correct, but the fleet
cost was erroneously calculated to be
$47,840 per inspection cycle. We have
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corrected that amount to $99,840 per
inspections cycle.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD with the change

described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

ESTIMATED COSTS

Costs of Compliance

There are about 185 airplanes of the
affected design in the worldwide fleet.
This AD affects about 52 airplanes of
U.S. registry. The following table
provides the estimated costs for U.S.
operators to comply with this AD, at an
average labor rate of $80 per work hour.

. Cost per
Action Work hours Parts Airplane Fleet cost
Material verification T No parts needed $4,160.
Detailed inspections 24, per inspection cycle No parts needed $99,840, per inspection
cycle.
Modification (fabrication B e Operator supplied ............. $480 oo $24,960.
and installation of
nutplates).
Terminating action ............. 132 e $53,0781 or $87,7502 ...... $63,6381 or $98,3102 ...... Up to $5,112,120.

1 for Group 1 airplanes.
2 for Group 2 airplanes.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

2007-21-15 Boeing: Amendment 39-15233.
Docket No. FAA-2007-28811;
Directorate Identifier 2006—-NM-246—-AD.

Effective Date

(a) This AD becomes effective November

20, 2007.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all Model 707-100
long body, —200, —100B long body, and

—100B short body series airplanes; Model
707-300, —300B, —300C, and —400 series
airplanes; and Model 720 and 720B series
airplanes; certificated in any category.

Unsafe Condition

(d) This AD results from a report that stress
corrosion cracking of the elevator hinge
support fittings of the horizontal stabilizer
trailing edge has been discovered on several
Model 707 airplanes. We are issuing this AD
to prevent cracking of the elevator hinge
support fittings, which could reduce the
elevator support stiffness and lead to in-flight
airframe vibration, consequent damage to the
elevator and horizontal stabilizer, and
reduced controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing 707 Alert Service
Bulletin A3518, dated October 9, 2006.

Material Identification

(g) Within 180 days after the effective date
of this AD or before further flight after any
horizontal stabilizer is replaced: Verify the
type of material used in the elevator hinge
support fittings of the horizontal stabilizer
trailing edge, in accordance with Part 1 of the
Accomplishment Instructions of the service
bulletin, then do the requirements of
paragraph (g)(1) or (g)(2) of this AD, as
applicable. Repeat the verification before
further flight after the replacement of any
hinge support fitting.

(1) For any hinge support fitting made of
7075-T7351 material: No further action is
required by paragraph (h) or (i) of this AD.

(2) For any hinge support fitting made of
7079-T6 or 7075-T6 material: Do the actions
required by paragraph (h) of this AD.
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Repetitive Inspections, One-time
Modification, and Corrective Actions

(h) Before further flight after doing
paragraph (g) of this AD, do a detailed
inspection for cracking of the hinge support
fittings and modify certain segments of the
rib webs, in accordance with Part 2 of the
Accomplishment Instructions of the service
bulletin. For any hinge support fitting found
to be cracked or damaged, before further
flight, do the actions required by paragraph
(h)(1) or (h)(2) of this AD; in accordance with
Part 3 of the Accomplishment Instructions of
the service bulletin. Do all actions in
accordance with the Accomplishment
Instructions of the service bulletin; except
where the service bulletin specifies to contact
the manufacturer for repair procedures, this
AD requires repair using a method approved
in accordance with the procedures specified
in paragraph (k) of this AD.

(1) Replace the fitting with a serviceable
fitting made of 7079-T6 or 7075-T6 material.
Repeat the detailed inspection thereafter at
intervals not to exceed 180 days, until the
terminating action required by paragraph (i)
of this AD has been done.

(2) Replace the fitting with a new,
improved fitting made of 7075-T7351
material.

Terminating Action

(i) For all airplanes: Within 48 months after
the effective date of this AD, replace all hinge
support fittings made of 7079-T6 or 7075-T6
material with new, improved fittings made of
7075-T7351 material, in accordance with
Part 4 of the Accomplishment Instructions of
the service bulletin. Doing this action
terminates all requirements of paragraphs (g)
and (h) of this AD.

Parts Installation

(j) As of the effective date of this AD, no
person may install, on any airplane, a new
or serviceable hinge support fitting made of
7079-T6 or 7075—T6 material, unless the
requirements of paragraph (h)(1) of this AD
are accomplished.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(1) You must use Boeing 707 Alert Service
Bulletin A3518, dated October 9, 2006, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for a copy of this
service information. You may review copies
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington;
or at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on October
5, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—20219 Filed 10-15-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2007-29217; Directorate
Identifier 2007—CE-075—-AD; Amendment
39-15229; AD 2007-21-11]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Aircraft Ltd. Models PC-12, PC-12/45,
and PC-12/47 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above that will
supersede an existing AD. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

This Airworthiness Directive (AD) is
prompted by occurrences where abrasive
damage (chafing) has been found on oil pipe
assemblies in the area of the torque oil
pressure transducer on the engines of some
PC-12 aircraft. Incorrect assembly after
maintenance tasks can decrease distances
between various pipe/hoses assemblies and
adjacent components. Damaged pipes can
cause oil leakages in the area of the engine.

This AD requires actions that are
intended to address the unsafe
condition described in the MCAIL

DATES: This AD becomes effective
November 5, 2007.

On November 5, 2007, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive comments on this
AD by November 15, 2007.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—4090.
SUPPLEMENTARY INFORMATION:

Discussion

On October 17, 2000, we issued AD
2000-21-14, Amendment 39-11946 (65
FR 64340; October 27, 2000). That AD
required actions intended to address an
unsafe condition on the products listed
above.

Since we issued AD 2000-21-14,
there have been reports of occurrences
of abrasive damage (chafing) on oil pipe
assemblies in the area of the torque oil
pressure transducer on the engines of
some Model PC—12 series airplanes. The
damage has caused engine oil leakage in
some airplanes. If uncorrected, the
unsafe condition could result in engine
failure.
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The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No: 2007—
0235, dated August 31, 2007, corrected
September 14, 2007 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

This Airworthiness Directive (AD) is
prompted by occurrences where abrasive
damage (chafing) has been found on oil pipe
assemblies in the area of the torque oil
pressure transducer on the engines of some
PC—-12 aircraft. Incorrect assembly after
maintenance tasks can decrease distances
between various pipe/hoses assemblies and
adjacent components. Damaged pipes can
cause oil leakages in the area of the engine.

For the reasons stated above, this AD
requires an inspection for damage,
replacement when damage is found, and
eventual replacement of all the affected pipe/
hose assemblies.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Pilatus Aircraft Ltd. has issued Pilatus
PC12 Service Bulletin No: 71-007, dated
August 21, 2007. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might have also required different
actions in this AD from those in the
MCALI in order to follow FAA policies.

Any such differences are described in a
separate paragraph of the AD. These
requirements take precedence over
those copied from the MCAL

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because if uncorrected, the unsafe
condition could result in engine failure.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2007-29217;
Directorate Identifier 2007—CE—075—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-11946 (65 FR
64340; October 27, 2000), and adding
the following new AD:

2007-21-11 Pilatus Aircraft Limited:
Amendment 39-15229; Docket No.
FAA-2007-29217; Directorate Identifier
2007—-CE-075-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 5, 2007.
Affected ADs

(b) This AD supersedes AD 2000-21-14,
Amendment 39-11946.
Applicability

(c) This AD applies to Models PC-12, PC—

12/45, and PC-12—-47 airplanes, all serial
numbers, that are:
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(1) Equipped with oil pipe/hose assemblies
part number (P/N) 577.11.12.104,
577.11.12.105, 946.37.74.305, 946.37.74.306,
946.37.74.307, 946.37.74.308, or
946.37.74.311; and

(2) certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 71: Power Plant-General.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

This Airworthiness Directive (AD) is
prompted by occurrences where abrasive
damage (chafing) has been found on oil pipe
assemblies in the area of the torque oil
pressure transducer on the engines of some
PC-12 aircraft. Incorrect assembly after
maintenance tasks can decrease distances
between various pipe/hoses assemblies and
adjacent components. Damaged pipes can
cause oil leakages in the area of the engine.

For the reasons stated above, this AD
requires an inspection for damage,
replacement when damage is found, and
eventual replacement of all the affected pipe/
hose assemblies.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1)Within the next 10 hours time-in-service
after November 5, 2007 (the effective date of
this AD), do a configuration check and
inspection of the pipe/hose assemblies for
abrasive damage (chafing) and distortion
following paragraph 3.B of Pilatus Aircraft
Ltd. Pilatus PC12 Service Bulletin No: 71—
007, dated August 21, 2007.

(2) If during the configuration check and
inspection required by paragraph (f)(1) of this
AD any abrasive damage (chafing) on oil
pipe/hose assemblies is found, before further
flight, replace the hose/pipe assemblies
following paragraphs 3.B, 3.C, and 3.E of
Pilatus Aircraft Ltd. Pilatus PC12 Service
Bulletin No: 71-007, dated August 21, 2007.

(3) If during the configuration check and
inspection required by paragraph (f)(1) of this
AD no damage on oil pipe/hose assemblies
is found, within 6 calendar months after
November 5, 2007 (the effective date of this
AD), replace the hose/pipe assemblies
following paragraph 3.B, 3.C, and 3.E of
Pilatus Aircraft Ltd. Pilatus PC12 Service
Bulletin No: 71-007, dated August 21, 2007.

(4) After November 5, 2007, do not install
any oil pipe/hose assembly with P/N
577.11.12.104, 577.11.12.105, 946.37.74.305,
946.37.74.306, 946.37.74.307, 946.37.74.308,
or 946.37.74.311 on any Models PC-12, PC—
12/45, or PG-12/47 airplanes.

(5) After November 5, 2007, do not install
a spare engine on any Models PC-12, PC-12/
45, or PG-12/47 airplanes, unless it has been
verified that no oil pipe/hose assembly with
P/N 577.11.12.104, 577.11.12.105,
946.37.74.305, 946.37.74.306, 946.37.74.307,
946.37.74.308, or 946.37.74.311 are installed
on that engine.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: The MCAI

allows for the temporary replacement (up to
6 months) of the hose/pipe assemblies with
the same type that incorporate the potential
unsafe condition (P/N 577.11.12.104,
577.11.12.105, 946.37.74.305, 946.37.74.306,
946.37.74.307, 946.37.74.308, or
946.37.74.311). Due to the urgency of this
unsafe condition, the FAA is mandating
replacement with the improved parts
immediately if damage is found.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD No: 2007-0235,
dated August 31, 2007, corrected September
14, 2007; and Pilatus Aircraft Ltd. Pilatus
PC12 Service Bulletin No: 71-007, dated
August 21, 2007, for related information.

Material Incorporated by Reference

(i) You must use Pilatus Aircraft Ltd.
Pilatus PC12 Service Bulletin No: 71-007,
dated August 21, 2007, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Pilatus Aircraft Ltd.,
Customer Support Manager, CH-6371
STANS, Switzerland; telephone: + 41 41 619
6208; fax: + 41 41 619 7311; e-mail:
SupportPC12@pilatus-aircaft.com; or Pilatus
Business Aircraft Ltd., Product Support
Department, 11755 Airport Way, Broomfield,
Colorado 80021; telephone: (303) 465—-9099,
fax: (303) 465—6040; E-mail:
Productsupport@PilBal.com.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri on October
5, 2007.
David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—20220 Filed 10-15-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-27925; Directorate
Identifier 2006—-NM-183-AD; Amendment
39-15232; AD 2007-21-14]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus Model A310 series airplanes.
This AD requires revising the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness to incorporate new
limitations for fuel tank systems. This
AD results from fuel system reviews
conducted by the manufacturer. We are
issuing this AD to prevent the potential
of ignition sources inside fuel tanks,
which, in combination with flammable
fuel vapors caused by latent failures,
alterations, repairs, or maintenance
actions, could result in fuel tank
explosions and consequent loss of the
airplane.

DATES: This AD becomes effective
November 20, 2007.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of November 20, 2007.

ADDRESSES: For service information
identified in this AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
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Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1622;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to all Airbus Model A310 series
airplanes. That NPRM was published in
the Federal Register on April 20, 2007
(72 FR 19826). That NPRM proposed to
require revising the Airworthiness
Limitations Section of the Instructions
for Continued Airworthiness to
incorporate new limitations for fuel tank
systems.

Actions since NPRM Was Issued

After we issued the NPRM, Airbus
published the A310 Fuel Airworthiness
Limitations, Document 95A.1930/05,
Issue 2, dated May 11, 2007 (approved
by the European Aviation Safety Agency
(EASA) on July 6, 2007) (hereafter
referred to as “Document 95A.1930/
05”). In the NPRM, we referred to Issue
1 of Document 95A.1930/05, dated
December 19, 2005, as the appropriate
source of service information for
accomplishing the actions proposed in
the NPRM. The fuel airworthiness
limitations specified in Issue 2 of
Document 95A.1930/05 are the same as
those in Issue 1 of Document 95A.1930/
05. Airbus has revised certain task titles
in Section 1 of Issue 2 of Document
95A.1930/05 and has clarified the
applicability and corrected certain
airplane maintenance manual (AMM)
references in Section 2 of the document.
Therefore, we have revised this AD by
referring to Issue 2 of Document
95A.1930/05 as the appropriate source
of service information.

After we issued the NPRM, EASA
issued airworthiness directive 2007—
0096 R1, dated May 2, 2007, to correct
certain compliance times; our NPRM
included the correct compliance times,

which we explained as differences
between the NPRM and EASA
airworthiness directive 2006—0202,
dated July 11, 2006. The compliance
times in this AD already correspond
with the compliance times of EASA
airworthiness directive 2007-0096 R1.
Therefore, we have revised paragraph
(k) of this AD to refer to EASA
airworthiness directive 2007-0096 R1.

After we issued the NPRM, Airbus
published Operator Information Telex
(OIT) SE 999.0079/07, Revision 01,
dated August 14, 2007, to identify the
applicable sections of the Airbus A310
AMM necessary for accomplishing the
tasks specified in Section 1 of Document
95A.1930/05. We have added a note to
paragraph (f) of this AD to refer to that
OIT.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request To Revise “Relevant Service
Information” Section

Airbus requests that we revise the
‘“Relevant Service Information” section
to state that “Section 1, ‘Maintenance/
Inspection Tasks,” of Document
95A.1930/05 describes certain FAL
inspections, which are periodic
inspections of certain features for latent
failures that could contribute to a fire.”
In the NPRM, we specified that the
latent failures could contribute to an
ignition source. As justification, Airbus
states that not all three tasks identified
in Section 1 of Document 95A.1930/05
contribute to minimizing the risk of an
ignition source: Only Task 3 minimizes
the risk of an ignition source, while
Tasks 1 and 2 minimize the occurrence
of a combustible environment. We agree
with Airbus’s statements. However, we
have not revised this AD in this regard
since the ‘“Relevant Service
Information” section is not retained in
a final rule.

Request To Revise the Unsafe Condition

Airbus states that it does not agree
that there is an unsafe condition on
Model A310 series airplanes, prior to
accomplishing the maintenance/
inspection tasks in Section 1 of
Document 95A.1930/05. Airbus agrees
that performing these tasks contributes
to minimizing the risk of either an
ignition source (Task 3) or the
occurrence of a combustible
environment (Tasks 1 and 2). In regard
to the critical design configuration
control limitations (CDCCLs), Airbus
states that no unsafe condition exists at
delivery, and that no unsafe condition

will develop provided that operators
observe the CDCCLs after delivery.
Airbus further states that the CDCCLs
are introduced to reduce the risk that an
operator may inadvertently alter the
design or installation, thus introducing
a less safe configuration.

We infer Airbus would like us to
revise the unsafe condition in this AD
to incorporate its comments. We do not
agree to revise the unsafe condition of
this AD. Fuel airworthiness limitations
(FALs) are items arising from a systems
safety analysis that have been shown to
have failure modes associated with an
unsafe condition, as defined in FAA
Memorandum 2003-112-15, “SFAR
88—Mandatory Action Decision
Criteria,” dated February 25, 2003.
These FALs are identified in failure
conditions for which an unacceptable
probability of ignition risk could exist if
specific tasks or practices or both are
not performed in accordance with a
manufacturer’s requirements. As Airbus
notes, if an operator does not observe
the CDCCLs after delivery, then an
unsafe condition could occur. For this
reason we must mandate Document
95A.1930/05 to ensure the CDCCLs are
observed. We have not changed this AD
in this regard.

Request To Clarify the Requirements of
Paragraph (h)

Airbus requests that we revise
paragraph (h) of the NPRM to state that
operators are required to update their
internal procedures and documentation
to ensure appropriate management and
control of the CDCCLs specified in
Section 2 of Document 95A.1930/05.
Airbus states that paragraph (h) of the
NPRM is unclear about what an operator
is expected to do with the CDCCLs.
Airbus further states that paragraph (h)
of the NPRM tells operators to add the
CDCCLs to the ALS, but Airbus states
that it has already done so. Airbus also
states that the ALS is part of the type
certification (TC) documentation and is
not changed by operators.

Although we understand Airbus’
concern and welcome any feedback that
would improve the readability or
usability of an AD, the suggested
language is too vague to be legally
enforceable, so we cannot use it in this
AD. We understand that Airbus has
revised its airworthiness limitations
document. However, according to 14
CFR 39.7, no person may operate a
product unless the requirements of an
applicable AD have been met. The
burden is placed on the operator, not on
the manufacturer, to ensure that the
requirements of an AD are met. The
requirement, as stated in the NPRM, is
for the operator to revise its copy of the
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airworthiness limitations document.
This ensures that each affected operator
maintains a current copy of the required
airworthiness limitations.

Concerning Airbus’ statement that
paragraph (h) of the NPRM does not
clearly specify what an operator is
expected to with the CDCCLs, we would
like to clarify that paragraph (h) requires
that affected operators revise their
copies of the airworthiness limitations
document to include the CDCCL
requirements. This is the only
requirement imposed under this AD for
CDCCLs; once this revision has been
accomplished, compliance with
paragraph (h) of this AD has been
completed. Subsequently, 14 CFR
91.403(c) requires an affected operator
to comply with the revised
Airworthiness Limitations document.
Ensuring that one’s maintenance
program and the actions of its
maintenance personnel are in
accordance with the Airworthiness
Limitations is required, but not by the
AD. According to 14 CFR 91.403(c), no
person may operate an aircraft for which
airworthiness limitations have been
issued unless those limitations have
been complied with. Therefore, there is
no need to further expand the
requirements of the AD beyond that
which was proposed because section
91.403(c) already imposes the
appropriate required action after the
airworthiness limitations are revised.
We have not changed this AD in this
regard.

Change to Paragraph (f)

We have also clarified the compliance
time in paragraph (f) of this AD by
adding the word ““thereafter” to more
clearly state that * * * the repetitive
inspections must be accomplished
thereafter * * *”

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

This AD affects about 69 airplanes of
U.S. registry. The required actions take
about 2 work hours per airplane, at an
average labor rate of $80 per work hour.
Based on these figures, the estimated
cost of the AD for U.S. operators is
$11,040, or $160 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2007-21-14 Airbus: Amendment 39-15232.
Docket No. FAA-2007-27925;
Directorate Identifier 2006-NM—-183—-AD.

Effective Date

(a) This AD becomes effective November
20, 2007.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all Airbus Model
A310 series airplanes, certificated in any
category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections and critical design
configuration control limitations (CDCCLs).
Compliance with the operator maintenance
documents is required by 14 CFR 91.403(c).
For airplanes that have been previously
modified, altered, or repaired in the areas
addressed by these inspections and CDCCLs,
the operator may not be able to accomplish
the inspections and CDCCLs described in the
revisions. In this situation, to comply with 14
CFR 91.403(c), the operator must request
approval for an alternative method of
compliance according to paragraph (j) of this
AD. The request should include a description
of changes to the required inspections and
CDCCLs that will preserve the critical
ignition source prevention feature of the
affected fuel system.

Unsafe Condition

(d) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent the potential
of ignition sources inside fuel tanks, which,
in combination with flammable fuel vapors
caused by latent failures, alterations, repairs,
or maintenance actions, could result in fuel
tank explosions and consequent loss of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Revise Airworthiness Limitations Section
(ALS) To Incorporate Fuel Maintenance and
Inspection Tasks

(f) Within 3 months after the effective date
of this AD, revise the ALS of the Instructions
for Continued Airworthiness to incorporate
Airbus A310 ALS Part 5—Fuel Airworthiness
Limitations, dated May 31, 2006, as defined
in Airbus A310 Fuel Airworthiness
Limitations, Document 95A.1930/05, Issue 2,
dated May 11, 2007 (approved by the
European Aviation Safety Agency (EASA) on
July 6, 2007), Section 1, “Maintenance/
Inspection Tasks.” For all tasks identified in
Section 1 of Document 95A.1930/05, the
initial compliance times start from the later
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of the times specified in paragraphs (f)(1) and
(f)(2) of this AD, and the repetitive
inspections must be accomplished thereafter
at the intervals specified in Section 1 of
Document 95A.1930/05, except as provided
by paragraph (g) of this AD.

(1) The effective date of this AD.

(2) The date of issuance of the original
French standard airworthiness certificate or
the date of issuance of the original French
export certificate of airworthiness.

Note 2: Airbus Operator Information Telex
SE 999.0079/07, Revision 01, dated August
14, 2007, identifies the applicable sections of
the Airbus A310 airplane maintenance
manual necessary for accomplishing the tasks
specified in Section 1 of Document
95A.1930/05.

Initial Compliance Time for Task 28-18-00-
03-1

(g) For Task 28-18-00-03—-1 identified in
Section 1 of Document 95A.1930/05,
“Maintenance/Inspection Tasks,” of Airbus
A310 Fuel Airworthiness Limitations,
Document 95A.1930/05, Issue 2, dated May
11, 2007 (approved by the EASA on July 6,
2007): The initial compliance time is the later
of the times specified in paragraphs (g)(1)
and (g)(2) of this AD. Thereafter, Task 28-18—
00-03-1 must be accomplished at the
repetitive interval specified in Section 1 of
Document 95A.1930/05.

(1) Prior to the accumulation of 40,000
total flight hours.

(2) Within 72 months or 20,000 flight hours
after the effective date of this AD, whichever
occurs first.

Revise ALS To Incorporate CDCCLs

(h) Within 12 months after the effective
date of this AD, revise the ALS of the
Instructions for Continued Airworthiness to
incorporate Airbus A310 ALS Part 5—Fuel
Airworthiness Limitations, dated May 31,
2006, as defined in Airbus A310 Fuel
Airworthiness Limitations, Document
95A.1930/05, Issue 2, dated May 11, 2007
(approved by the EASA on July 6, 2007),
Section 2, “Critical Design Configuration
Control Limitations.”

No Alternative Inspections, Inspection
Intervals, or CDCCLs

(i) Except as provided by paragraph (j) of
this AD: After accomplishing the actions
specified in paragraphs (f) and (h) of this AD,
no alternative inspections, inspection
intervals, or CDCCLs may be used.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Related Information

(k) EASA airworthiness directive 2007—
0096 R1, dated May 2, 2007, also addresses
the subject of this AD.

Material Incorporated by Reference

(I) You must use Airbus A310 ALS Part 5—
Fuel Airworthiness Limitations, dated May
31, 2006; and Airbus A310 Fuel
Airworthiness Limitations, Document
95A.1930/05, Issue 2, dated May 11, 2007; to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Airbus, 1
Rond Point Maurice Bellonte, 31707 Blagnac
Cedex, France, for a copy of this service
information. You may review copies at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on October
5, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—20221 Filed 10-15—07; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-28909; Directorate
Identifier 2007-NM-135-AD; Amendment
39-15230; AD 2007-21-12]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135BJ
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

It has been found cases in which some
wiring harnesses were not protected in
accordance with SFAR-88 (Special Federal
Aviation Regulation No. 88) requirements.

The potential of ignition sources, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane. We are issuing this AD to
require actions to correct the unsafe
condition on these products.

DATES: This AD becomes effective
November 20, 2007.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 20, 2007.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 8, 2007 (72 FR
44435). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

It has been found cases in which some
wiring harnesses were not protected in
accordance with SFAR-88 (Special Federal
Aviation Regulation No. 88) requirements.

The potential of ignition sources, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane. The corrective action includes
installing heat shrinkable sleeves on the
inspection and refueling panel
illumination lights wiring, and
installing nipples on the terminal lugs
to protect the wire terminals. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
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public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 8 products of U.S. registry. We
also estimate that it will take about 6
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $32 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $4,096, or
$512 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2007-21-12 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-15230. Docket No.
FAA-2007-28909; Directorate Identifier
2007-NM-135-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 20, 2007.

Affected ADs

(b) None.
Applicability

(c) This AD applies to EMBRAER Model
EMB-135B] airplanes, certificated in any
category; as identified in EMBRAER Service

Bulletin 145LEG—28-0016, Revision 01,
dated June 27, 2005.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It has been found cases in which some
wiring harnesses were not protected in
accordance with SFAR-88 (Special Federal
Aviation Regulation No. 88) requirements.

The potential of ignition sources, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane. The
corrective action includes installing heat
shrinkable sleeves on the inspection and
refueling panel illumination lights wiring,
and installing nipples on the terminal lugs to
protect the wire terminals.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 5,000 flight hours after the
effective date of this AD, install heat
shrinkable sleeves on the inspection and
refueling panel illumination lights wiring,
and install nipples on the terminal lugs to
protect the wire terminals, in accordance
with the detailed instructions and procedures
in EMBRAER Service Bulletin 145LEG-28—
0016, Revision 01, dated June 27, 2005.

(2) Actions done before the effective date
of this AD in accordance with EMBRAER
Service Bulletin 145LEG—28-0016, dated
March 8, 2004, are acceptable for compliance
with the corresponding actions of this AD.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Dan Rodina,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-2125; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
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FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Brazilian Airworthiness
Directive 2006—07-02, effective August 21,
2006, and EMBRAER Service Bulletin
145LEG-28-0016, Revision 01, dated June
27, 2005, for related information.

Material Incorporated by Reference

(i) You must use EMBRAER Service
Bulletin 145LEG-28-0016, Revision 01,
dated June 27, 2005, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), P.O. Box
343—CEP 12.225, Sa~o0 Jose dos Campos—
SP, Brazil.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on October
5, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. E7—20222 Filed 10-15-07; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-28663; Directorate
Identifier 2006—NM-223-AD; Amendment
39-15221; AD 2007-21-03]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300-600 Series Airplanes; and Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

* * * * *

* * *the FAA set-up in January 1999 an
Ageing Transport Systems Rulemaking
Advisory Committee (ATSRAC) to investigate
the potential safety issues in aging aircraft as
a result of wear and degradation in their
operating systems.

Under this plan, all Holders of type
Certificates aircraft are required to conduct a
design review, to preclude the occurrence of
potential unsafe conditions as the aircraft
aged.

* * * * *

The unsafe condition is degradation
of the fuel system, which could result in
loss of the airplane. We are issuing this
AD to require actions to correct the
unsafe condition on these products.
DATES: This AD becomes effective
November 20, 2007.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of November 20, 2007.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the U.S.
Department of Transportation, Docket
Operations, M—30, West Building,
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1622;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 10, 2007 (72 FR 37472).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCAI states:

* * * the FAA issued in July 1996 an
Aging Non-structural Systems plan to
address the White House Commission an
Aviation Safety and Security (WHCSS)
report.

To help fulfill the actions specified in this
Aging Systems plan, the FAA set-up in
January 1999 an Ageing Transport Systems
Rulemaking Advisory Committee (ATSRAC)
to investigate the potential safety issues in
aging aircraft as a result of wear and
degradation in their operating systems.

Under this plan, all Holders of type
Certificates aircraft are required to conduct a
design review, to preclude the occurrence of
potential unsafe conditions as the aircraft
aged.

Further to AIRBUS investigations on this
subject, corrected measures intended to
improve the design of A310 and A300-600
fleet against potential unsafe conditions as
the aircraft aged, are rendered mandatory by
this AD.

The unsafe condition is degradation
of the fuel system, which could result in
loss of the airplane. The corrective
actions include:

e Modify emergency power electrical
routing.

¢ Inspect certain wire routes and do
necessary corrective action (repair
chafed or burned wiring, damaged
clamps, and introduce self-vulcanizing
silicone tape for wrapping the cable
bundle at each clamping position).

e Secure electrical routing.

¢ Relocate temperature sensors and
modify wires.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in



Federal Register/Vol. 72, No. 199/ Tuesday, October 16, 2007 /Rules and Regulations

58505

general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

Based on the service information, we
estimate that this AD affects about 193
products of U.S. registry. We estimate
that it takes about 267 work hours per
product to comply with this AD. The
average labor rate is $80 per work-hour.
Required parts cost about $17,637 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to be $7,526,421, or $38,997 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
“Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
part A, subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov; or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2007-21-03 Airbus: Amendment 39-15221.
Docket No. FAA-2007-28663;
Directorate Identifier 2006-NM-223—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 20, 2007.
Affected ADs

(b) None.

Applicability

(c) This AD applies to Airbus Model A300—
600 series airplanes; and Model A310 series

airplanes; certificated in any category; all
certified models, all serial numbers.

Subjects

(d) Electrical Power, Hydraulic Power, and
Pneumatic.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

* * *the FAA issued in July 1996 an
Aging Non-structural Systems plan to
address the White House Commission an
Aviation Safety and Security (WHCSS)
report.

To help fulfill the actions specified in this
Aging Systems plan, the FAA set-up in
January 1999 an Ageing Transport Systems
Rulemaking Advisory Committee (ATSRAC)
to investigate the potential safety issues in
aging aircraft as a result of wear and
degradation in their operating systems.

Under this plan, all Holders of type
Certificates aircraft are required to conduct a
design review, to preclude the occurrence of
potential unsafe conditions as the aircraft
aged.

Further to AIRBUS investigations on this
subject, corrected measures intended to
improve the design of A310 and A300-600
fleet against potential unsafe conditions as
the aircraft aged, are rendered mandatory by
this AD.

The unsafe condition is degradation of the
fuel system, which could result in loss of the
airplane. The corrective actions include:
Modify emergency power electrical routing;
inspect certain wire routes and do necessary
corrective action (repair chafed or burned
wiring, damaged clamps, and introduce self-
vulcanizing silicone tape for wrapping the
cable bundle at each clamping position);
secure electrical routing; and relocate
temperature sensors and modify wires.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) For Model A310 series airplanes,
having received Airbus Modification 05911
and/or Airbus Modification 05910, or having
received application of Airbus Service
Bulletin A310-24-2014 or A310-24-2099 in
service; and Model A300-600 series
airplanes having received in production
Airbus Modification 06213, or having
received application of Airbus Service
Bulletin A300-24—-6008 (Airbus Modification
06214) in service; except airplanes on which
Airbus Modification 10510 has been
embodied in production or airplanes on
which Airbus Service Bulletin A310-24—
2056, dated June 8, 1993; Revision 1, dated
November 28, 1994; or Revision 02, dated
June 9, 2006; or Airbus Service Bulletin
A300-24-6045, dated June 8, 1993; Revision
1, dated June 2, 1994; Revision 2, dated
August 11, 1994; Revision 3, dated November
28, 1994; Revision 4, dated May 5, 1995; or
Revision 05, dated June 9, 2006; has been
embodied in service: Within 36 months after
the effective date of this AD, modify the
emergency power electrical routing under
floor at pressure seal interface plates between
FR (frame) 52 and FR53, in accordance with
the instructions given in Airbus Service
Bulletin A310-24-2056, Revision 02, dated
June 9, 2006; or A300—24—-6045, Revision 05,
dated June 9, 2006; as applicable.
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(2) For Model A310 series airplanes,
manufacturing serial number (MSN) 0162 up
to 0706 included, and Model A300-600
series airplanes, MSN 0252 up to 0794
included; except airplanes on which the one-
time detailed visual inspection in accordance
with Airbus Service Bulletin A310-24-2079,
dated March 28, 2000; or Revision 01, dated
April 27, 2006; or Airbus Service Bulletin
A300-24-6069, dated March 28, 2000; or
Revision 01, dated April 27, 2006; has been
performed in service: Within 36 months after
the effective date of this AD, perform a one-
time detailed visual inspection of the
electrical routes 1P and 2P between the rear
panel 120VU (volt unit) and the circuit
breaker panel 800VU located in the forward
compartment and in case of finding, before
further flight, repair chafed or burned wiring,
damaged clamps and introduce self-
vulcanizing silicone tape for wrapping the
cable bundle of each clamping position, in

accordance with the instructions given in
Airbus Service Bulletin A310-24-2079,
Revision 01, dated April 27, 2006; or Airbus
Service Bulletin A300-24-6069, Revision 01,
dated April 27, 2006; as applicable.

(3) For Model A310 series airplanes,
equipped with Eaton (formerly Vickers)
electrical pumps, except airplanes on which
Airbus Modification 10017 has been
embodied in production or airplanes on
which Airbus Service Bulletin A310-29-
2036, dated August 10, 1992; Revision 1,
dated December 16, 1992; Revision 2, dated
September 20, 1993; or Revision 03, dated
June 9, 2006; have been embodied in service:
Within 36 months after the effective date of
this AD, secure the electrical routing 1P, 2P,
and the hydraulic line running to pump
11GE, in the hydraulic bay at FR54 by
changing the routes and by adding a spacer
and a clamp to prevent any chafing between
them, in accordance with the instructions

given in Airbus Service Bulletin A310-29-
2036, Revision 03, dated June 9, 2006.

(4) For Model A310 series airplanes, except
airplanes on which Airbus Modification
06447 has been embodied in production or
airplanes on which Airbus Service Bulletin
A310-36-2010, Revision 2, dated September
26, 1989; or Revision 03, dated May 24, 2006;
have been embodied in service: Within 36
months after the effective date of this AD,
relocate the temperature sensors and modify
the associated wires in accordance with the
instructions of Airbus Service Bulletin A310-
36—2010, Revision 03, dated May 24, 2006.

(5) Actions done before the effective date
of this AD in accordance with any applicable
service bulletin in Table 1 of this AD are
acceptable for compliance with the
corresponding provisions of paragraph (f) of
this AD.

TABLE 1.—ACCEPTABLE EARLIER REVISIONS OF SERVICE BULLETINS

Airbus service bulletin

Revision level

Date

A300-24-6045

A300-24-6069
A310-24-2056

A310-24-2079
A310-29-2036

A310-36-2010

June 8, 1993.

June 2, 1994,
August 11, 1994.
November 28, 1994.
May 5, 1995.

March 28, 2000.
June 8, 1993.
November 28, 1994.
March 28, 2000.
December 16, 1992.
September 20, 1993.
September 26, 1989.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Stafford,

Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington; telephone (425) 227-1622; fax
(425) 227-1149. Before using any approved
AMOC on any airplane to which the AMOC
applies, notify your appropriate principal
inspector (PI) in the FAA Flight Standards
District Office (FSDO), or lacking a PI, your
local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority

TABLE 2.—AIRBUS SERVICE BULLETINS

(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2006-0285R1, dated November 13,
2006, and the Airbus Service Bulletins in
Table 2 of this AD for related information.

Service bulletin

Revision

level Date

A300-24-6045 ...
A300-24-6069 ...
A310-24-2056 ...
A310-24-2079 ...
A310-29-2036 ...
A310-36-2010

05 | June 9, 2006.
01 | April 27, 2006.
02 | June 9, 2006.
01 | April 27, 2006.
03 | June 9, 2006.
03 | May 24, 2006.

Material Incorporated by Reference

(i) You must use the service information
specified in Table 3 of this AD to do the

actions required by this AD, unless the AD
specifies otherwise. Airbus Service Bulletin

A310-24-2014, Revision 7, dated January 17,
1990, contains the following effective pages:
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Page number

Revision level

shown on page Date shown on page

1, 687688, 858, 946, 1067—-1068

2-2a, 8a-9, 11-16, 19-20, 671-686, 689-690, 692, 694, 696, 698-699, 701-704, 707-710,
714-715, 717-720, 724-729, 732-752, 754—-834, 837-849, 851-852, 855-857, 859-860, 863—
874, 877-882, 885-896, 903-928, 937-945, 947-980, 987-990, 993-994, 997-1004, 1007-
1016, 1023-1024, 1027-1030, 1033-1058, 1061-1062, 1065-1066, 1069-1082, 1085-1086,
1089-1100, 1103-1112, 1115-1116, 1118-1119, 1122-1127, 1129-1131.

3-7, 10, 17-18, 21, 23-92, 95-102, 109-117, 119-122, 124-127, 129-131, 134-135, 137-140,
142, 145-146, 149-151, 154-168, 172-174, 176-177a, 177f, 178-264, 266, 268, 270, 273—
276, 279-282, 287-292, 294, 303-322, 325-327, 329-335, 337-358, 361-362, 365-374, 377—
395, 397-408, 411-432, 435-436, 439446, 451454, 457-458, 467-472, 477-478, 487-494,
497-504, 511-514, 517-522, 525-528, 533-542, 551-560, 563-572, 577-580, 583-608, 611—
612, 614-616.

8, 103-104, 106-107, 133, 136, 141, 143144, 152, 169-171, 175, 177c-177e, 265, 271-272,
277-278, 285-286, 293, 295-300, 323-324, 328, 359-360, 363—-364, 409-410, 447-450, 461—
464, 473-476, 495-496, 505-506, 547-550, 573-574, 609-610, 613, 617-659, 662, 664—670.

22, 93-94a, 105, 108, 118, 123, 128, 132, 147-148, 153-153b, 177b, 1779-177k, 267, 269,
283-284, 301-302, 336-336b, 375-376, 396, 433-434, 437-438, 455-456, 459-460, 465—
466, 479-486, 507-510, 515-516, 523-524, 529-532, 543-546, 561-562, 575-576, 581-582,
660-661, 663.

691, 693, 695, 697, 700, 705-706, 711-713, 716, 721-723, 730-731, 753, 835-836, 850, 853—
854, 861-862a, 875-876, 883-884, 897-902, 929-936, 981-986, 991-992, 995-996, 1005—
1006, 1017-1022, 1025-1026, 1031-1032, 1059-1060, 1063-1064, 1083—-1084, 1087-1088,
1101-1102, 1113-1114, 1117, 1120-1121, 1128.

7
5

January 17, 1990.
November 20, 1989.

September 22, 1986.

January 22, 1987.

March 30, 1987.

March 28, 1989.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus, 1 Rond Point

Maurice Bellonte, 31707 Blagnac Cedex,
France.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records

Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

TABLE 3.—MATERIAL INCORPORATED BY REFERENCE

; : : Revision

Airbus service bulletin level Date
ABO0—24—B045 .....eeeeeeeeieeteeee e ettt e e e e et e ee e e e e —————aeeeaaa—————eteeaaaa————teeaeaaa————eeeeeaaaaa—aeaaeeeaantaareaaaen 05 | June 9, 2006.
ABO0—24—80B89 .....ooeeieieiiiiiieieie e e e eciteeee e e e e eer i —eeae e e e e ————aeaeaaa————aaeeeaaa————teeeeaaai———raaeeeaaabrraeteeeeaarrarraaaean 01 | April 27, 2006.
ABTO—24-2014 ..ottt ettt e ettt e e e e e ————eeae e e —————eeeeeaaa————taeaeaaaa————eaeeeaaana—aeaeeeeaaraaaraaaen 7 | January 17, 1990.
ABTOm24-2056 ....ovveeieeeieeiiieiee e e e e e ettt ee e e e e ettt araeeeeeea et ———eeeaesaa———taaeeeaaa————eeaeeaaa———raaeeeaaabrrarteeeeaarrrrraaaean 02 | June 9, 2006.
F N T2 4 SRR 01 | April 27, 2006.
A310-24-2099, including Appendices A, B, and C .......ccoo i 01 | October 4, 2006.
A310-29-2036 03 | June 9, 2006.
A310-36-2010 03 | May 24, 2006.

Issued in Renton, Washington, on ACTION: Final rule.

September 21, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—20027 Filed 10-15-07; 8:45 am)]
BILLING CODE 4910-13-P

SUMMARY: This rule amends Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding of new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective October 16,
2007. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 97

[Docket No. 30575; Amdt. No. 3240]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

regulations is approved by the Director
of the Federal Register as of October 16,
2007.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.
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gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—-420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—-4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This

amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P-
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT

Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on October 5,
2007.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, Part 97, 14 CFR part
97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; and §97.35 COPTER
SIAPs, Identified as follows:

* * * Effective Upon Publication

FDC date State City

Airport

FDC no.

Subject

09/26/07 .... | OH

Metcalf Field .......ccceveeeeieiiiee e

7/8560

Takeoff minimums and obstacle depar-
ture procedures, AMDT 2.
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[FR Doc. E7—20210 Filed 10-15-07; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30574; Amdt. No. 3239]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This Rule establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 16,
2007. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 16,
2007.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/

federal_register/
code_of federal _regulations/
ibr_locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry. J. Hodges, Flight Procedure
Standards Branch (AFS—-420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPs, Takeoff Minimums
and/or ODPs. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 82604,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP, Takeoff Minimums and
ODP listed on FAA forms is
unnecessary. This amendment provides
the affected CFR sections and specifies
the types of SIAPs and the effective
dates of the SIAPs, the associated
Takeoff Minimums, and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs and Takeoff
Minimums and ODPs, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure before
adopting these SIAPs, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).
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Issued in Washington, DC on October 5,
2007.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, under Title
14, Code of Federal Regulations, Part 97
(14 CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 22 NOV 2007

Hyannis, MA, Barnstable Muni-
Boardman/Polando Field, VOR RWY
6, Amdt 9

Atlantic City, NJ, Atlantic City
International, COPTER ILS OR LOC/
DME RWY 13, Amdt 1A

Franklin, PA, Venango Regional, RNAV
(GPS) RWY 3, Amdt 1

Effective 20 DEC 2007

Scottsboro, AL, Scottsboro Muni-Word
Field, RNAV (GPS) RWY 4, Orig

Scottsboro, AL, Scottsboro Muni-Word
Field, RNAV (GPS) RWY 22, Orig

Scottsboro, AL, Scottsboro Muni-Word
Field, Takeoff Minimums and
Obstacle DP, Orig

New Stuyahok, AK, New Stuyahok,
RNAV (GPS) RWY 14, Orig

New Stuyahok, AK, New Stuyahok,
RNAV (GPS) RWY 32, Orig

New Stuyahok, AK, New Stuyahok,
RNAYV (GPS) RWY 34, Orig,
CANCELLED

New Stuyahok, AK, New Stuyahok,
RNAYV (GPS) RWY 16, Orig,
CANCELLED

New Stuyahok, AK, New Stuyahok,
Takeoff Minimums and Obstacle DP,
Amdt 1

Tanana, AK, Ralph M Calhoun Meml,
VOR/DME RWY 7, Amdt 2

Tanana, AK, Ralph M Calhoun Meml,
VOR-A, Amdt 7A, CANCELLED

Tanana, AK, Ralph M Calhoun Meml,
Takeoff Minimums and Obstacle DP,
Amdt 1

Concord, CA, Buchanan Field, Takeoff
Minimums and Obstacle DP, Amdt 2

Murrieta/Temecula, CA, French Valley,
RNAYV (GPS) RWY 18, Amdt 1

Springfield, CO, Springfield Muni,
RNAV (GPS) RWY 17, Orig

Springfield, CO, Springfield Muni,
Takeoff Minimums and Textual DP,
Orig

Lakeland, FL, Lakeland Linder Regional,
RNAV (GPS) RWY 5, Orig

Lakeland, FL, Lakeland Linder Regional,
RNAV (GPS) RWY 23, Orig

Lakeland, FL, Lakeland Linder Regional,
GPS RWY 23, Orig, CANCELLED

Baxley, GA, Baxley Muni, RNAV (GPS)
RWY 26, Orig

Baxley, GA, Baxley Muni, Takeoff
Minimums and Obstacle DP, Orig

Cordele, GA, Crisp County-Cordele,
RNAV (GPS) RWY 5, Orig

Cordele, GA, Crisp County-Cordele,
RNAV (GPS) RWY 23, Orig

Cordele, GA, Crisp County-Cordele,
VOR/DME RWY 23, Amdt 11

Cordele, GA, Crisp County-Cordele,
NDB OR GPS RWY 10, Amdt 4B
CANCELLED

Dublin, GA, W H ‘Bud’ Barron, ILS OR
LOC RWY 2, Amdt 2

Dublin, GA, W H ‘Bud’ Barron, RNAV
(GPS) RWY 2, Orig

Dublin, GA, W H ‘Bud’ Barron, RNAV
(GPS) RWY 20, Orig

Dublin, GA, W H ‘Bud’ Barron, VOR-A,
Amdt 4

Dublin, GA, W H ‘Bud’ Barron, GPS
RWY 2, Orig (CANCELLED)

Dublin, GA, W H ‘Bud’ Barron, GPS
RWY 20, Orig (CANCELLED)

Eastman, GA, Heart of Georgia Regional,
ILS OR LOC RWY 2, Amdt 1

Eastman, GA, Heart of Georgia Regional,
RNAV (GPS) RWY 2, Amdt 1

Eastman, GA, Heart of Georgia Regional,
RNAYV (GPS) RWY 20, Amdt 1

Eastman, GA, Heart of Georgia Regional,
NDB RWY 2, Amdt 2

Eastman, GA, Heart of Georgia Regional,
VOR/DME-A, Amdt 8

Macon, GA, Macon Downtown, RNAV
(GPS) RWY 10, Orig

Macon, GA, Macon Downtown, RNAV
(GPS) RWY 28, Orig

Macon, GA, Macon Downtown, LOC
RWY 10, Amdt 6

Macon, GA, Macon Downtown, VOR/
DME-B, Amdt 3

Macon, GA, Macon Downtown, VOR-A,
Amdt 6

McRae, GA, Telfair-Wheeler, RNAV
(GPS) RWY 21, Orig

McRae, GA, Telfair-Wheeler, NDB RWY
21, Amdt 9

McRae, GA, Telfair-Wheeler, Takeoff
Minimums and Obstacle DP, Orig

Milledgeville, GA, Baldwin County,
RNAYV (GPS) RWY 10, Orig

Milledgeville, GA, Baldwin County,
RNAV (GPS) RWY 28, Orig

Milledgeville, GA, Baldwin County,
NDB RWY 28, Amdt 2

Milledgeville, GA, Baldwin County,
GPS RWY 10, Orig-B, CANCELLED

Milledgeville, GA, Baldwin County,
GPS RWY 28, Orig-B, CANCELLED

Perry, GA, Perry-Houston County,
Takeoff Minimums and Obstacle DP,
Orig

Swainsboro, GA, Emanuel County,
RNAV (GPS) RWY 13, Orig

Swainsboro, GA, Emanuel County,
RNAV (GPS) RWY 31, Orig

Swainsboro, GA, Emanuel County, LOC/
NDB RWY 13, Amdt 1

Swainsboro, GA, Emanuel County, NDB
RWY 13, Amdt 1

Swainsboro, GA, Emanuel County,
VOR/DME-A, Amdt 3

Swainsboro, GA, Emanuel County,
Takeoff Minimums and Obstacle DP,
Amdt 1

Paris, IL, Edgar County, RNAV (GPS)
RWY 9, Orig

Paris, IL, Edgar County, RNAV (GPS)
RWY 27, Orig

Paris, IL, Edgar County, NDB RWY 27,
Amdt 10

Paris, IL, Edgar County, Takeoff
Minimums and Obstacle DP, Orig

Hartford, KY, Ohio County, Takeoff
Minimums and Obstacle DP, Orig

Detroit, MI, Coleman A. Young Muni,
Takeoff Minimums and Obstacle DP,
Amdt 6

South St Paul, MN, South St Paul Muni-
Richard E Fleming Field, LOC RWY
34, Amdt 1

South St Paul, MN, South St Paul Muni-
Richard E Fleming Field, Takeoff
Minimums and Obstacle DP, Orig

St Louis, MO, Lambert-St Louis Intl,
VOR RWY 6, Orig-A, CANCELLED

St Louis, MO, Lambert-St Louis Intl,
VOR RWY 24, Orig-A, CANCELLED

Columbia, MS, Columbia-Marion
County, Takeoff Minimums and
Obstacle DP, Orig

Princeton/Rocky Hill, NJ, Princeton,
VOR/DME RNAV OR GPS RWY 10,
Amdt 3, CANCELLED

Casselton, ND, Casselton Robert Miller
Rgnl, RNAV (GPS) RWY 13, Orig

Casselton, ND, Casselton Robert Miller
Rgnl, RNAV (GPS) RWY 31, Orig

Casselton, ND, Casselton Robert Miller
Rgnl, VOR/DME RWY 31, Amdt 1

Casselton, ND, Casselton Robert Miller
Rgnl, Takeoff Minimums and Obstacle
DP, Orig

Washington Court House, OH, Fayette
County, RNAV (GPS) RWY 23, Orig

Washington Court House, OH, Fayette
County, NDB RWY 23, Amdt 5

Washington Court House, OH, Fayette
County, GPS RWY 23, Orig-A,
CANCELLED

Washington Court House, OH, Fayette
County, Takeoff Minimums and
Obstacle DP, Amdt 2

Oklahoma City, OK, Wiley Post, Takeoff
Minimums and Obstacle DP, Amdt 4
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Pendleton, OR, Eastern Oregon Regional
at Pendleton, ILS OR LOC/DME RWY
25, Amdt 24

Allentown, PA, Allentown/Queen City
Muni, RNAV (GPS) RWY 7, Orig

Allentown, PA, Allentown/Queen City
Muni, VOR-B, Amdt 7

Allentown, PA, Allentown/Queen City
Muni, GPS RWY 7, Orig, CANCELLED

Collegeville, PA, Perkiomen Valley,
Takeoff Minimums and Obstacle DP,
Orig

Barnwell, SC, Barnwell Rgnl, RNAV
(GPS) RWY 35, Orig

Union City, TN, Everett-Stewart, VOR/
DME-A, Amdt 8

Culpeper, VA, Culpeper Regional,
Takeoff Minimums and Obstacle DP,
Orig

New Richmond, WI, New Richmond
Regional, RNAV (GPS) RWY 14, Amdt
1

New Richmond, WI, New Richmond
Regional, RNAV (GPS) RWY 32, Amdt
1

New Richmond, WI, New Richmond
Regional, NDB RWY 14, Amdt 3

New Richmond, WI, New Richmond
Regional, Takeoff Minimums and
Obstacle DP, Orig

Prairie Du Sac, WI, Sauk-Prairie, RNAV
(GPS) RWY 18, Orig

Prairie Du Sac, WI, Sauk-Prairie, RNAV
(GPS) RWY 36, Orig

Prairie Du Sac, WI, Sauk-Prairie, Takeoff
Minimums and Obstacle DP, Orig

Charleston, WV, Yeager, RADAR-1,
Amdt 12A, CANCELLED

Hulett, WY, Hulett Muni, RNAV (GPS)-
A, Orig

Hulett, WY, Hulett Muni, Takeoff
Minimums and Obstacle DP, Orig

Jackson, WY, Jackson Hole, ILS OR LOC
Z RWY 19, Orig

Effective 14 FEB 2008

San Francisco, CA, San Francisco Intl,
RNAV (GPS) X RWY 10R, Orig-B

Clinton, MD, Washington Executive/
Hyde Field, Takeoff Minimums and
Obstacle DP, Orig

[FR Doc. E7—20212 Filed 10-15-07; 8:45 am]|

BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY

19 CFR PARTS 10, 24, 102, 162, 163,
and 178

USCBP-2007-0063
CBP Dec. 07-81

RIN 1505—-AB81

United States-Bahrain Free Trade
Agreement

AGENCIES: Bureau of Customs and
Border Protection, Department of
Homeland Security; Department of the
Treasury.

ACTION: Interim regulations; solicitation
of comments.

SUMMARY: This document amends the
U.S. Customs and Border Protection
(“CBP”) regulations on an interim basis
to implement the preferential tariff
treatment and other customs-related
provisions of the United States-Bahrain
Free Trade Agreement entered into by
the United States and the Kingdom of
Bahrain.

DATES: Interim rule effective October 16,
2007; comments must be received by
December 17, 2007.

ADDRESSES: You may submit comments,
identified by docket number, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
via docket number USCBP-2007-0063.

o Mail: Trade and Commercial
Regulations Branch, Regulations and
Rulings, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue,
NW. (Mint Annex), Washington, DC
20229.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may also be inspected during
regular business days between the hours

of 9 a.m. and 4:30 p.m. at the Trade and
Commercial Regulations Branch,
Regulations and Rulings, U.S. Customs
and Border Protection, 799 9th Street,
NW. (5th Floor), Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Mr. Joseph Clark at (202) 572—
8768.

FOR FURTHER INFORMATION CONTACT:

Textile Operational Aspects: Robert
Abels, Office of International Trade,
(202) 344-1959.

Other Operational Aspects: Seth
Mazze, Office of International Trade,
(202) 344-2634.

Audit Aspects: Mark Hanson, Office
of International Trade, (202) 863—3065.

Legal Aspects: Holly Files, Office of
International Trade, (202) 572—-8817.

SUPPLEMENTARY INFORMATION:
Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the interim
rule. CBP also invites comments that
relate to the economic, environmental,
or federalism effects that might result
from this interim rule. Comments that
will provide the most assistance to CBP
will reference a specific portion of the
interim rule, explain the reason for any
recommended change, and include data,
information, or authority that support
such recommended change. See
ADDRESSES above for information on
how to submit comments.

Background

On September 14, 2004, the United
States and the Kingdom of Bahrain (the
“Parties”) signed the U.S.-Bahrain Free
Trade Agreement (“BFTA” or
“Agreement”). The stated objectives of
the BFTA include creating new
employment opportunities and raising
the standard of living for the citizens of
the Parties by liberalizing and
expanding trade between them;
enhancing the competitiveness of the
enterprises of the Parties in global
markets; establishing clear and mutually
advantageous rules governing trade
between the Parties; eliminating bribery
and corruption in international trade
and investment; fostering creativity and
innovation by improving technology
and enhancing the protection and
enforcement of intellectual property
rights; strengthening the development
and enforcement of labor and
environmental laws and policies; and
establishing an expanded free trade area
in the Middle East, thereby contributing
to economic liberalization and
development in the region.
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The provisions of the BFTA were
adopted by the United States with the
enactment of the United States-Bahrain
Free Trade Agreement Implementation
Act (the “Act”), Public Law 109-169,
119 Stat. 3581 (19 U.S.C. 3805 note), on
January 11, 2006. Section 205 of the Act
requires that regulations be prescribed
as necessary.

On July 27, 2006, the President signed
Proclamation 8039 to implement the
provisions of the BFTA. The
proclamation, which was published in
the Federal Register on August 1, 2006
(71 FR 43635), modified the
Harmonized Tariff Schedule of the
United States (“HTSUS”) as set forth in
Annexes I and II of Publication 3830 of
the U.S. International Trade
Commission. The modifications to the
HTSUS included the addition of new
General Note 30, incorporating the
relevant BFTA rules of origin as set
forth in the Act, and the insertion
throughout the HTSUS of the
preferential duty rates applicable to
individual products under the BFTA
where the special program indicator
“BH” appears in parenthesis in the
“Special” rate of duty subcolumn. The
modifications to the HTSUS also
included a new Subchapter XIV to
Chapter 99 to provide for temporary
tariff rate quotas and applicable
safeguards implemented by the BFTA.

U.S. Customs and Border Protection
(“CBP”) is responsible for administering
the provisions of the BFTA and the Act
that relate to the importation of goods
into the United States from Bahrain.
Those customs-related BFTA provisions
that require implementation through
regulation include certain tariff and
non-tariff provisions within Chapter
One (Initial Provisions and Definitions),
Chapter Two (National Treatment and
Market Access for Goods), Chapter
Three (Textiles and Apparel), Chapter
Four (Rules of Origin), and Chapter Five
(Customs Administration).

These implementing regulations
incorporate certain general definitions
set forth in Article 1.3 of the BFTA.
These regulations also implement
Article 2.6 (Goods Re-entered After
Repair or Alteration) of Chapter Two of
the BFTA.

Chapter Three of the BFTA sets forth
the measures relating to trade in textile
and apparel goods between Bahrain and
the United States under the BFTA. The
provisions within Chapter Three that
require regulatory action by CBP are
Article 3.2 (Rules of Origin and Related
Matters), Article 3.3 (Customs
Cooperation), and Article 3.4
(Definitions).

Chapter Four of the BFTA sets forth
the rules for determining whether an

imported good qualifies as an
originating good of the United States or
Bahrain (BFTA Party) and, as such, is
therefore eligible for preferential tariff
(duty-free or reduced duty) treatment as
specified in the Agreement. Under
Article 4.1, originating goods may be
grouped in three broad categories: (1)
Goods that are wholly the growth,
product, or manufacture of one or both
of the Parties; (2) goods (other than
those covered by the product-specific
rules set forth in Annex 3—A or Annex
4—A) that are new or different articles of
commerce that have been grown,
produced, or manufactured in the
territory of one or both of the Parties,
and that have a minimum value-content,
i.e., at least 35 percent of the good’s
appraised value must be attributed to
the cost or value of materials produced
in one or both of the Parties plus the
direct costs of processing operations
performed in one or both of the Parties;
and (3) goods that satisfy the product-
specific rules set forth in Annex 3—-A
(textile or apparel goods) or Annex 4—
A (certain non-textile or non-apparel
goods).

Article 4.2 explains that the term
“new or different article of commerce”
means a good that has been
substantially transformed from a good or
material that is not wholly the growth,
product, or manufacture of one or both
of the Parties and that has a new name,
character, or use distinct from the good
or material from which it was
transformed. Article 4.3 provides that a
good will not be considered to be a new
or different article of commerce as the
result of undergoing simple combining
or packaging operations, or mere
dilution with water or another
substance that does not materially alter
the characteristics of the good.

Article 4.4 provides for the
accumulation of production in the
territory of one or both of the Parties in
determining whether a good qualifies as
originating under the BFTA. Articles 4.5
and 4.6 set forth the rules for calculating
the value of materials and the direct
costs of processing operations,
respectively, for purposes of
determining whether a good satisfies the
35 percent value-content requirement.

Articles 4.7 through 4.9 consist of
additional sub-rules applicable to
originating goods, involving retail
packaging materials, packing materials
for shipment, indirect materials, and
transit and transshipment. In addition,
Articles 4.10 and 4.11 set forth the
procedural requirements that apply
under the BFTA, in particular with
regard to importer claims for
preferential tariff treatment. Article 4.14
provides definitions of certain terms

used in Chapter Four of the BFTA. The
basic rules of origin in Chapter Four of
the BFTA are set forth in General Note
30, HTSUS.

Chapter Five sets forth the customs
operational provisions related to the
implementation and administration of
the BFTA.

In order to provide transparency and
facilitate their use, the majority of the
BFTA implementing regulations set
forth in this document have been
included within new Subpart N in Part
10 of the CBP regulations (19 CFR Part
10). However, in those cases in which
BFTA implementation is more
appropriate in the context of an existing
regulatory provision, the BFTA
regulatory text has been incorporated in
an existing Part within the CBP
regulations. In addition, this document
sets forth several cross-references and
other consequential changes to existing
regulatory provisions to clarify the
relationship between those existing
provisions and the new BFTA
implementing regulations. The
regulatory changes are discussed below
in the order in which they appear in this
document.

Discussion of Amendments

Part 10

Section 10.31(f) concerns temporary
importations under bond. It is amended
by adding references to certain goods
originating in Bahrain for which, like
goods originating in Canada, Mexico,
Singapore, Chile, and Morocco, no bond
or other security will be required when
imported temporarily for prescribed
uses. The provisions of BFTA Article
2.5 (temporary admission of goods) are
already reflected in existing temporary
importation bond or other provisions
contained in Part 10 of the CBP
regulations and in Chapter 98 of the
HTSUS.

Part 10, Subpart N

General Provisions

Section 10.801 outlines the scope of
new Subpart N, Part 10. This section
also clarifies that, except where the
context otherwise requires, the
requirements contained in Subpart N,
Part 10 are in addition to general
administrative and enforcement
provisions set forth elsewhere in the
CBP regulations. Thus, for example, the
specific merchandise entry
requirements contained in Subpart N,
Part 10 are in addition to the basic entry
requirements contained in Parts 141—
143 of the CBP regulations.

Section 10.802 sets forth definitions
of common terms used in multiple
contexts or places within Subpart N,
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Part 10. Although the majority of the
definitions in this section are based on
definitions contained in Article 1.3 of
the BFTA and § 3 of the Act, other
definitions have also been included to
clarify the application of the regulatory
texts. Additional definitions which
apply in a more limited Subpart N, Part
10 context are set forth elsewhere with
the substantive provisions to which they
relate.

Import Requirements

Section 10.803 sets forth the
procedure for claiming BFTA tariff
benefits at the time of entry.

Section 10.804, as provided in BFTA
Article 4.10(b), requires a U.S. importer,
upon request, to submit a declaration
setting forth all pertinent information
concerning the growth, production, or
manufacture of the good. Included in
§10.804 is a provision that the
declaration may be used either for a
single importation or for multiple
importations of identical goods.

Section 10.805 sets forth certain
importer obligations regarding the
truthfulness of information and
documents submitted in support of a
claim for preferential tariff treatment
under the BFTA. As provided in BFTA
Article 4.10(a), this section states that a
U.S. importer who makes a claim for
preferential tariff treatment for a good is
deemed to have certified that the good
qualifies for such treatment.

Section 10.806 provides that the
importer’s declaration is not required
for certain non-commercial or low-value
importations.

Section 10.807 implements the
portion of BFTA Article 4.10 concerning
the maintenance of records necessary
for the preparation of the declaration.

Section 10.808, which is based on
BFTA Article 4.11.1, provides for the
denial of BFTA tariff benefits if the
importer fails to comply with any of the
requirements of Subpart N, Part 10, CBP
regulations.

Rules of Origin

Sections 10.809 through 10.817
provide the implementing regulations
regarding the rules of origin provisions
of General Note 30, HTSUS, Article 3.2
and Chapter Four of the BFTA, and
§ 202 of the Act.

Definitions

Section 10.809 sets forth terms that
are defined for purposes of the rules of
origin. CBP notes that, pursuant to
letters of understanding exchanged
between the Parties on September 14,
2004, in determining whether a good
meets the definition of a “new or
different article of commerce” in

paragraph (i) of § 10.809, the United
States should be guided by the
provisions of Part 102 of the CBP
regulations (19 CFR Part 102).

General Rules of Origin

Section 10.810 includes the basic
rules of origin established in Article 4.1
of the BFTA, section 202(b) of the Act,
and General Note 30(b), HTSUS.

Paragraph (a) of § 10.810 sets forth the
three basic categories of goods that are
considered originating goods under the
BFTA. Paragraph (a)(1) of §10.810
specifies those goods that are
considered originating goods because
they are wholly the growth, product, or
manufacture of one or both of the
Parties. Paragraph (a)(2) provides that
goods are considered originating goods
if they: (1) Are new or different articles
of commerce that have been grown,
produced, or manufactured in the
territory of one or both of the Parties as
determined by application of the
provisions of § 102.1 through § 102.21 of
the CBP regulations (19 CFR
102.1102.21); (2) are classified in
HTSUS provisions that are not covered
by the product-specific rules set forth in
General Note 30(h), HTSUS; and (3)
meet a 35 percent domestic-content
requirement. Finally, paragraph (a)(3)
states that goods are considered
originating goods if: (1) They are
classified in HTSUS provisions that are
covered by the product-specific rules set
forth in General Note 30(h), HTSUS; (2)
each non-originating material used in
the production of the good in the
territory of one or both of the Parties
undergoes an applicable change in tariff
classification or otherwise satisfies the
requirements specified in General Note
30(h), HTSUS; and (3) the goods meet
any other requirements specified in
General Note 30, HTSUS.

Paragraph (b) of § 10.810 sets forth the
basic rules that apply for purposes of
determining whether a good satisfies the
35 percent domestic-content
requirement referred to in § 10.810(a)(2).

Paragraph (c) of § 10.810 implements
Article 4.3 of the BFTA, relating to the
simple combining or packaging or mere
dilution exceptions to the “new or
different article of commerce”
requirement of § 10.810(a)(2). Since the
language in Article 4.3 of the BFTA (and
§202(i)(7)(B) of the Act) is nearly
identical to the language found in
§ 213(a)(2) of the Caribbean Basin
Economic Recovery Act (“CBERA”) (19
U.S.C. 2703(a)(2)), §10.810(c)
incorporates by reference the examples
and principles set forth in § 10.195(a)(2)
of CBP’s implementing CBERA
regulations.

Originating Textile or Apparel Goods

Section 10.811(a), as provided for in
Article 3.2.6 of the BFTA, sets forth a de
minimis rule for certain textile or
apparel goods that may be considered to
qualify as originating goods even though
they fail to satisfy the applicable change
in tariff classification set out in General
Note 30(h). This paragraph also includes
an exception to the de minimis rule.

Section 10.811(b), which is based on
Article 3.2.7 of the BFTA, sets forth a
special rule for textile or apparel goods
classifiable under General Rule of
Interpretation 3, HTSUS, as goods put
up in sets for retail sale.

Accumulation

Section 10.812, which is derived from
BFTA Article 4.4, sets forth the rule by
which originating goods or materials
from the territory of a Party that are
used in the production of a good in the
territory of the other Party will be
considered to originate in the territory
of such other Party. In addition, this
section also establishes that a good or
material that is produced by one or
more producers in the territory of one or
both of the Parties is an originating good
or material if the article satisfies all of
the applicable requirements of the rules
of origin of the BFTA.

Value of Materials

Section 10.813 implements Article 4.5
of the BFTA, relating to the calculation
of the value of materials that may be
applied toward satisfaction of the 35
percent value-content requirement.

Direct Costs of Processing Operations

Section 10.814, which reflects Article
4.6 of the BFTA, sets forth provisions
regarding the calculation of direct costs
of processing operations for purposes of
the 35 percent value-content
requirement.

Packaging and Packing Materials and
Containers for Retail Sale and for
Shipment

Section 10.815 is based on Article 4.7
of the BFTA and provides that retail
packaging materials and packing
materials for shipment are to be
disregarded in determining whether a
good qualifies as originating under the
BFTA, except to the extent that the
value of such packaging and packing
materials may be included for purposes
of meeting the 35 percent value-content
requirement.

Indirect Materials

Section 10.816, which is derived from
Article 4.8 of the BFTA, provides that
indirect materials will be disregarded in
determining whether a good qualifies as
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an originating good under the BFTA,
except to the extent that the cost of such
indirect materials may be included
toward satisfying the 35 percent value-
content requirement.

Imported Directly

Section 10.817(a) sets forth the basic
rule, found in Article 4.1 of the BFTA,
that a good must be imported directly
from the territory of a Party into the
territory of the other Party to qualify as
an originating good under the BFTA.
This paragraph further provides that, as
set forth in Article 4.9 of the BFTA, a
good will not be considered to be
imported directly if, after exportation
from the territory of a Party, the good
undergoes production, manufacturing,
or any other operation outside the
territories of the Parties, other than
certain minor operations.

Paragraph (b) of § 10.817 provides that
an importer making a claim for
preferential tariff treatment under the
BFTA may be required to demonstrate,
through the submission of documentary
evidence, that the “imported directly”
requirement was satisfied.

Tariff Preference Level

Section 10.818 sets forth the
procedures for claiming BFTA tariff
benefits for non-originating fabric,
apparel, or made-up goods entitled to
preference under an applicable tariff
preference level (“TPL”).

Section 10.819, which is based on
Articles 3.2.8(a) through 3.2.8(d),
describes the non-originating fabric,
apparel, and made-up goods that are
eligible for TPL claims under the BFTA.

Section 10.820 is based on Article
3.2.10 of the BFTA and establishes that,
at the written request of the Government
of Bahrain, CBP will require an importer
claiming preferential treatment on a
non-originating cotton or man-made
fiber good specified in § 10.819 to
submit a certificate of eligibility.

Section 10.821 reflects Article 3.2.11
of the BFTA. Paragraph (a) of § 10.821
provides that an importer claiming
preferential treatment on a non-
originating cotton or man-made fiber
good specified in § 10.819 must submit,
at the request of the port director, a
declaration setting forth all pertinent
production information. Paragraph (b) of
§ 10.821 requires that an importer must
retain all records relied upon to prepare
the declaration for a period of five years.

Section 10.822 establishes that non-
originating fabric or apparel goods are
entitled to preferential tariff treatment
under an applicable TPL only if they are
imported directly from the territory of a
Party into the territory of the other
Party.

Section 10.823 provides for the denial
of a TPL claim if the importer fails to
comply with any applicable
requirement under Subpart N, Part 10,
CBP regulations, including the failure to
provide documentation, when requested
by CBP, establishing that the good was
imported directly from the territory of a
Party into the territory of the other
Party.

Origin Verifications and Determinations

Sections 10.824 implements BFTA
Article 4.11.2 by providing that a claim
for BFTA preferential tariff treatment,
including any information submitted in
support of the claim, will be subject to
such verification as CBP deems
necessary. This section further sets forth
the circumstances under which a claim
may be denied based on the results of
the verification.

Section 10.825 implements BFTA
Article 4.11.3 by providing that CBP
will issue a determination to the
importer when CBP determines that a
claim for BFTA preferential tariff
treatment should be denied based on the
results of a verification. This section
also prescribes the information required
to be included in the determination.

Penalties

Section 10.826 concerns the general
application of penalties to BFTA
transactions and is based on BFTA
Article 5.9.

Goods Returned After Repair or
Alteration

Section 10.827 implements BFTA
Article 2.6 regarding duty treatment of
goods re-entered after repair or
alteration in Bahrain.

Part 24

A paragraph is added to § 24.23(c),
which concerns the merchandise
processing fee (MPF) to implement
§ 203 of the Act, providing that the MPF
is not applicable to goods that qualify as
originating goods as provided for under
§ 202 of the Act.

Part 102

Part 102 contains regulations
regarding the rules for determining the
country of origin of imported goods for
various purposes. Section 102.0, which
sets forth the scope of Part 102, is
amended to notify readers that the rules
of §§102.1 through 102.21 will be used
for purposes of determining whether a
good is considered a new and different
article of commerce under the BFTA.

Part 162

Part 162 contains regulations
regarding the inspection and

examination of, among other things,
imported merchandise. A cross-
reference is added to § 162.0, which is
the scope section of the part, to refer
readers to the additional BFTA records
maintenance and examination
provisions contained in new Subpart N,
Part 10, CBP regulations.

Part 163

A conforming amendment is made to
§163.1 to include the maintenance of
any documentation that the importer
may have in support of a claim for
preference under the BFTA as an
activity for which records must be
maintained. Also, the list or records and
information required for the entry of
merchandise appearing in the Appendix
to Part 163 (commonly known as the
(a)(1)(A) list)) is also amended to add
the BFTA records that the importer may
have in support of a BFTA claim for
preferential tariff treatment.

Part 178

Part 178 sets forth the control
numbers assigned to information
collections of CBP by the Office of
Management and Budget, pursuant to
the Paperwork Reduction Act of 1995,
Public Law 104-13. The list contained
in §178.2 is amended to add the
information collections used by CBP to
determine eligibility for a tariff
preference or other rights or benefits
under the BFTA and the Act.

Inapplicability of Notice and Delayed
Effective Date Requirements

Under section 553 of the
Administrative Procedure Act (“APA”)
(5 U.S.C. 553), agencies amending their
regulations generally are required to
publish a notice of proposed rulemaking
in the Federal Register that solicits
public comment on the proposed
amendments, consider public comments
in deciding on the final content of the
final amendments, and publish the final
amendments at least 30 days prior to
their effective date. However, section
553(a)(1) of the APA provides that the
standard prior notice and comment
procedures do not apply to an agency
rulemaking that involves the foreign
affairs function of the United States.
CBP has determined that these interim
regulations involve a foreign affairs
function of the United States, as they
implement preferential tariff treatment
and related provisions of the BFTA.
Therefore, the rulemaking requirements
under the APA do not apply and this
interim rule will be effective upon
publication. However, CBP is soliciting
comments in this interim rule and will
consider all comments it receives before
issuing a final rule.
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Executive Order 12866 and Regulatory
Flexibility Act

CBP has determined that this
document is not a regulation or rule
subject to the provisions of Executive
Order 12866 of September 30, 1993 (58
FR 51735, October 1993), because it
pertains to a foreign affairs function of
the United States and implements an
international agreement, as described
above, and therefore is specifically
exempted by section 3(d)(2) of
Executive Order 12866. Because a notice
of proposed rulemaking is not required
under section 553(b) of the APA for the
reasons described above, CBP notes that
the provisions of the Regulatory
Flexibility Act, as amended (5 U.S.C.
601 et seq.), do not apply to this
rulemaking. Accordingly, CBP also
notes that this interim rule is not subject
to the regulatory analysis requirements
or other requirements of 5 U.S.C. 603
and 604.

Paperwork Reduction Act

These regulations are being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the collections of
information contained in these
regulations have been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3507) under control number 1651-0130.

The collections of information in
these regulations are in §§10.803,
10.804, 10.818, and 10.821. This
information is required in connection
with claims for preferential tariff
treatment and for the purpose of the
exercise of other rights under the BFTA
and the Act and will be used by CBP to
determine eligibility for a tariff
preference or other rights or benefits
under the BFTA and the Act. The likely
respondents are business organizations
including importers, exporters and
manufacturers.

Estimated total annual reporting
burden: 100 hours.

Estimated average annual burden per
respondent: 12 minutes.

Estimated number of respondents:
500.

Estimated annual frequency of
responses: 1.

Comments concerning the collections
of information and the accuracy of the
estimated annual burden, and
suggestions for reducing that burden,
should be directed to the Office of
Management and Budget, Attention:
Desk Officer for the Department of the

Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503. A copy should also be sent to the
Trade and Commercial Regulations
Branch, Regulations and Rulings, U.S.
Customs and Border Protection, 1300
Pennsylvania Avenue, NW. (Mint
Annex), Washington, DC 20229.

Signing Authority

This document is being issued in
accordance with §0.1(a)(1) of the CBP
Regulations (19 CFR 0.1(a)(1))
pertaining to the authority of the
Secretary of the Treasury (or his/her
delegate) to approve regulations related
to certain customs revenue functions.

List of Subjects
19 CFR Part 10

Alterations, Bonds, Customs duties
and inspection, Exports, Imports,
Preference programs, Repairs, Reporting
and recordkeeping requirements, Trade
agreements.

19 CFR Part 24
Financial and accounting procedures.
19 CFR Part 102

Customs duties and inspections,
Imports, Reporting and recordkeeping
requirements, Rules of origin, Trade
agreements.

19 CFR Part 162

Administrative practice and
procedure, Customs duties and
inspection, Penalties, Trade agreements.

19 CFR Part 163

Administrative practice and
procedure, Customs duties and
inspection, Export, Import, Reporting
and recordkeeping requirements, Trade
agreements.

19 CFR Part 178

Administrative practice and
procedure, Exports, Imports, Reporting
and recordkeeping requirements.

Amendments to the CBP Regulations

m Accordingly, chapter I of title 19,
Code of Federal Regulations (19 CFR
chapter I), is amended as set forth
below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

m 1. The general authority citation for
Part 10 continues to read, and the
specific authority for new Subpart N is
added to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the

United States), 1321, 1481, 1484, 1498, 1508,
1623, 1624, 3314;

* * * * *

Sections 10.801 through 10.829 also
issued under 19 U.S.C. 1202 (General
Note 30, HTSUS) and Pub. L. 109-169,
119 Stat. 3581 (19 U.S.C. 3805 note).

m 2.In § 10.31, paragraph (f), the last
sentence is revised to read as follows:

§10.31 Entry; bond.

* * * * *

(f) * * * In addition, notwithstanding
any other provision of this paragraph, in
the case of professional equipment
necessary for carrying out the business
activity, trade or profession of a
business person, equipment for the
press or for sound or television
broadcasting, cinematographic
equipment, articles imported for sports
purposes and articles intended for
display or demonstration, if brought
into the United States by a resident of
Canada, Mexico, Chile, Singapore,
Morocco, or Bahrain and entered under
Chapter 98, Subchapter XIII, HTSUS, no
bond or other security will be required
if the entered article is a good
originating, within the meaning of
General Notes 12, 25, 26, 27 and 30,
HTSUS, in the country of which the

importer is a resident.
* * * * *

m 3. Part 10, CBP regulations, is
amended by adding Subpart N to read
as follows:

Subpart N—United States-Bahrain Free
Trade Agreement

General Provisions

Sec.
10.801 Scope.
10.802 General definitions.

Import Requirements

10.803 Filing of claim for preferential tariff
treatment upon importation.

10.804 Declaration.

10.805 Importer obligations.

10.806 Declaration not required.

10.807 Maintenance of records.

10.808 Effect of noncompliance; failure to
provide documentation regarding
transshipment.

Rules of Origin

10.809
10.810
10.811
10.812

Definitions.

Originating goods.

Textile or apparel goods.

Accumulation.

10.813 Value of materials.

10.814 Direct costs of processing
operations.

10.815 Packaging and packing materials
and containers for retail sale and for
shipment.

10.816 Indirect materials.

10.817 Imported directly.
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Tariff Preference Level

10.818 Filing of claim for tariff preference
level.

10.819 Goods eligible for tariff preference
claims.

10.820 Certificate of eligibility.

10.821 Declaration.

10.822 Transshipment of non-originating
fabric or apparel goods.

10.823 Effect of non-compliance; failure to
provide documentation regarding
transshipment of non-originating fabric
or apparel goods.

Origin Verifications and Determinations
10.824 Verification and justification of
claim for preferential treatment.
10.825 Issuance of negative origin

determinations.

Penalties
10.826 Violations relating to the BFTA.

Goods Returned After Repair or Alteration

10.827 Goods re-entered after repair or
alteration in Bahrain.

Subpart N—United States-Bahrain Free
Trade Agreement

General Provisions

§10.801 Scope.

This subpart implements the duty
preference and related customs
provisions applicable to imported goods
under the United States-Bahrain Free
Trade Agreement (the BFTA) signed on
September 14, 2004, and under the
United States-Bahrain Free Trade
Agreement Implementation Act (the
Act; 119 Stat. 3581). Except as otherwise
specified in this subpart, the procedures
and other requirements set forth in this
subpart are in addition to the customs
procedures and requirements of general
application contained elsewhere in this
chapter. Additional provisions
implementing certain aspects of the
BFTA and the Act are contained in Parts
24,102, 162, and 163 of this chapter.

§10.802 General definitions.

As used in this subpart, the following
terms will have the meanings indicated
unless either the context in which they
are used requires a different meaning or
a different definition is prescribed for a
particular section of this subpart:

(a) Claim of origin. “‘Claim of origin”
means a claim that a good is an
originating good or a good of a Party;

(b) Claim for preferential tariff
treatment. ““Claim for preferential tariff
treatment” means a claim that a good is
entitled to the duty rate applicable
under the BFTA to an originating good
or other good specified in the BFTA,
and to an exemption from the
merchandise processing fee;

(c) Customs Valuation Agreement.
“Customs Valuation Agreement” means

the Agreement on Implementation of
Article VII of the General Agreement on
Tariffs and Trade 1994, which is part of
the WTO Agreement;

(d) Customs duty. “Customs duty”
includes any customs or import duty
and a charge of any kind imposed in
connection with the importation of a
good, including any form of surtax or
surcharge in connection with such
importation, but does not include any:

(1) Charge equivalent to an internal
tax imposed consistently with Article
II:2 of the GATT 1994; in respect of
like, directly competitive, or
substitutable goods of the Party, or in
respect of goods from which the
imported good has been manufactured
or produced in whole or in part;

(2) Antidumping or countervailing
duty; and

(3) Fee or other charge in connection
with importation commensurate with
the cost of services rendered;

(e) Days. “Days” means calendar days;

(f) Enterprise. “Enterprise” means any
entity constituted or organized under
applicable law, whether or not for
profit, and whether privately-owned or
governmentally-owned, including any
corporation, trust, partnership, sole
proprietorship, joint venture, or other
association;

(g) Foreign material. “‘Foreign
material” means a material other than a
material produced in the territory of one
or both of the Parties;

(h) GATT 1994. “GATT 1994’ means
the General Agreement on Tariffs and
Trade 1994, which is part of the WTO
Agreement;

(i) Good. “Good” means any
merchandise, product, article, or
material;

(j) Harmonized System. ‘“‘Harmonized
System (HS)” means the Harmonized
Commodity Description and Coding
System, including its General Rules of
Interpretation, Section Notes, and
Chapter Notes, as adopted and
implemented by the Parties in their
respective tariff laws;

(k) Heading. “Heading” means the
first four digits in the tariff classification
number under the Harmonized System;

(1) HTSUS. “HTSUS” means the
Harmonized Tariff Schedule of the
United States as promulgated by the
U.S. International Trade Commission;

(m) Originating. ““Originating” means
a good qualifying under the rules of
origin set forth in General Note 30,
HTSUS, and BFTA Chapter Three
(Textiles and apparel) or Chapter Four
(Rules of Origin);

(n) Party. “Party”” means the United
States or the Kingdom of Bahrain;

(o) Person. ‘“Person’ means a natural
person or an enterprise;

(p) Preferential tariff treatment.
“Preferential tariff treatment” means the
duty rate applicable under the BFTA to
an originating good and an exemption
from the merchandise processing fee;

(q) Subheading. “‘Subheading” means
the first six digits in the tariff
classification number under the
Harmonized System;

(r) Textile or apparel good. “Textile or
apparel good” means a good listed in
the Annex to the Agreement on Textiles
and Clothing (commonly referred to as
“the ATC”), which is part of the WTO
Agreement;

(s) Territory. “Territory”’ means:

(1) With respect to Bahrain, the
territory of Bahrain as well as the
maritime areas, seabed, and subsoil over
which Bahrain exercises, in accordance
with international law, sovereignty,
sovereign rights, and jurisdiction; and

(2) With respect to the United States,

(i) The customs territory of the United
States, which includes the 50 states, the
District of Columbia, and Puerto Rico,

(ii) The foreign trade zones located in
the United States and Puerto Rico, and

(iii) Any areas beyond the territorial
seas of the United States within which,
in accordance with international law
and its domestic law, the United States
may exercise rights with respect to the
seabed and subsoil and their natural
resources; and

(t) WTO Agreement. “WTO
Agreement” means the Marrakesh
Agreement Establishing the World Trade
Organization of April 15, 1994.

Import Requirements

§10.803 Filing of claim for preferential
tariff treatment upon importation.

An importer may make a claim for
BFTA preferential tariff treatment for an
originating good by including on the
entry summary, or equivalent
documentation, the symbol “BH” as a
prefix to the subheading of the HTSUS
under which each qualifying good is
classified, or by the method specified
for equivalent reporting via an
authorized electronic data interchange
system.

§10.804 Declaration.

(a) Contents. An importer who claims
preferential tariff treatment for a good
under the BFTA must submit to CBP, at
the request of the port director, a
declaration setting forth all pertinent
information concerning the growth,
production, or manufacture of the good.
A declaration submitted to CBP under
this paragraph:

(1) Need not be in a prescribed format
but must be in writing or must be
transmitted electronically pursuant to
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any electronic means authorized by CBP
for that purpose;

(2) Must include the following
information:

(i) The legal name, address,
telephone, and e-mail address (if any) of
the importer of record of the good;

(ii) The legal name, address,
telephone, and e-mail address (if any) of
the responsible official or authorized
agent of the importer signing the
declaration (if different from the
information required by paragraph
(a)(2)(i) of this section);

(iii) The legal name, address,
telephone and e-mail address (if any) of
the exporter of the good (if different
from the producer);

(iv) The legal name, address,
telephone and e-mail address (if any) of
the producer of the good (if known);

(v) A description of the good, which
must be sufficiently detailed to relate it
to the invoice and HS nomenclature,
including quantity, numbers, invoice
numbers, and bills of lading;

(vi) A description of the operations
performed in the growth, production, or
manufacture of the good in territory of
one or both of the Parties and, where
applicable, identification of the direct
costs of processing operations;

(vii) A description of any materials
used in the growth, production, or
manufacture of the good that are wholly
the growth, product, or manufacture of
one or both of the Parties, and a
statement as to the value of such
materials;

(viii) A description of the operations
performed on, and a statement as to the
origin and value of, any materials used
in the article that are claimed to have
been sufficiently processed in the
territory of one or both of the Parties so
as to be materials produced in one or
both of the Parties, or are claimed to
have undergone an applicable change in
tariff classification specified in General
Note 30(h), HTSUS; and

(ix) A description of the origin and
value of any foreign materials used in
the good that have not been
substantially transformed in the
territory of one or both of the Parties, or
have not undergone an applicable
change in tariff classification specified
in General Note 30(h), HTSUS;

(3) Must include a statement, in
substantially the following form:

“I certify that:

The information on this document is true
and accurate and I assume the responsibility
for proving such representations. I
understand that [ am liable for any false
statements or material omissions made on or
in connection with this document;

I agree to maintain and present upon
request, documentation necessary to support
these representations;

The goods comply with all the
requirements for preferential tariff treatment
specified for those goods in the United
States-Bahrain Free Trade Agreement; and

This document consists of pages,
including all attachments.”

(b) Responsible official or agent. The
declaration must be signed and dated by
a responsible official of the importer or
by the importer’s authorized agent
having knowledge of the relevant facts.

(c) Language. The declaration must be
completed in the English language.

(d) Applicability of declaration. The
declaration may be applicable to:

(1) A single importation of a good into
the United States, including a single
shipment that results in the filing of one
or more entries and a series of
shipments that results in the filing of
one entry; or

(2) Multiple importations of identical
goods into the United States that occur
within a specified blanket period, not
exceeding 12 months, set out in the
declaration. For purposes of this
paragraph, “identical goods” means
goods that are the same in all respects
relevant to the production that qualifies
the goods for preferential tariff
treatment.

§10.805 Importer obligations.

(a) General. An importer who makes
a claim for preferential tariff treatment
under § 10.803 of this subpart:

(1) Will be deemed to have certified
that the good is eligible for preferential
tariff treatment under the BFTA:

(2) Is responsible for the truthfulness
of the information and data contained in
the declaration provided for in § 10.804
of this subpart; and

(3) Is responsible for submitting any
supporting documents requested by CBP
and for the truthfulness of the
information contained in those
documents. CBP will allow for the
direct submission by the exporter or
producer of business confidential or
other sensitive information, including
cost and sourcing information.

(b) Information provided by exporter
or producer. The fact that the importer
has made a claim for preferential tariff
treatment or prepared a declaration
based on information provided by an
exporter or producer will not relieve the
importer of the responsibility referred to
in paragraph (a) of this section.

§10.806 Declaration not required.

(a) General. Except as otherwise
provided in paragraph (b) of this
section, an importer will not be required
to submit a declaration under § 10.804
of this subpart for:

(1) A non-commercial importation of
a good; or

(2) A commercial importation for
which the value of the originating goods
does not exceed U.S. $2,500.

(b) Exception. If the port director
determines that an importation
described in paragraph (a) of this
section may reasonably be considered to
have been carried out or planned for the
purpose of evading compliance with the
rules and procedures governing claims
for preference under the BFTA, the port
director will notify the importer that for
that importation the importer must
submit to CBP a declaration. The
importer must submit such a declaration
within 30 days from the date of the
notice. Failure to timely submit the
declaration will result in denial of the
claim for preferential tariff treatment.

§10.807 Maintenance of records.

(a) General. An importer claiming
preferential tariff treatment for a good
under § 10.803 of this subpart must
maintain, for five years after the date of
the claim for preferential tariff
treatment, all records and documents
necessary for the preparation of the
declaration.

(b) Applicability of other
recordkeeping requirements. The
records and documents referred to in
paragraph (a) of this section are in
addition to any other records required to
be made, kept, and made available to
CBP under Part 163 of this chapter.

(c) Method of maintenance. The
records and documents referred to in
paragraph (a) of this section must be
maintained by importers as provided in
§ 163.5 of this chapter.

§10.808 Effect of noncompliance; failure
to provide documentation regarding
transshipment.

(a) General. If the importer fails to
comply with any requirement under this
subpart, including submission of a
complete declaration under § 10.804 of
this subpart, when requested, the port
director may deny preferential tariff
treatment to the imported good.

(b) Failure to provide documentation
regarding transshipment. Where the
requirements for preferential tariff
treatment set forth elsewhere in this
subpart are met, the port director
nevertheless may deny preferential
treatment to a good if the good is
shipped through or transshipped in the
territory of a country other than a Party,
and the importer of the good does not
provide, at the request of the port
director, evidence demonstrating to the
satisfaction of the port director that the
good was imported directly from the
territory of a Party into the territory of
the other Party (see § 10.817 of this
subpart).
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§10.809 Definitions.

For purposes of §§ 10.809 through
10.817:

(a) Exporter. “Exporter” means a
person who exports goods from the
territory of a Party;

(b) Generally Accepted Accounting
Principles. “Generally Accepted
Accounting Principles” means the
recognized consensus or substantial
authoritative support in the territory of
a Party, with respect to the recording of
revenues, expenses, costs, assets, and
liabilities, the disclosure of information,
and the preparation of financial
statements. These standards may
encompass broad guidelines of general
application as well as detailed
standards, practices, and procedures;

(c) Good. “Good” means any
merchandise, product, article, or
material;

(d) Goods wholly the growth, product,
or manufacture of one or both of the
Parties. “Goods wholly the growth,
product, or manufacture of one or both
of the Parties” means:

(1) Mineral goods extracted in the
territory of one or both of the Parties;

(2) Vegetable goods, as such goods are
defined in the HTSUS, harvested in the
territory of one or both of the Parties;

(3) Live animals born and raised in
the territory of one or both of the
Parties;

(4) Goods obtained from live animals
raised in the territory of one or both of
the Parties;

(5) Goods obtained from hunting,
trapping, or fishing in the territory of
one or both of the parties;

(6) Goods (fish, shellfish, and other
marine life) taken from the sea by
vessels registered or recorded with a
party and flying its flag;

(7) Goods produced from goods
referred to in paragraph (d)(5) of this
section on board factory ships registered
or recorded with that Party and flying
its flag;

(8) Goods taken by a Party or a person
of a Party from the seabed or beneath
the seabed outside territorial waters,
provided that a Party has rights to
exploit such seabed;

(9) Goods taken from outer space,
provided they are obtained by a Party or
a person of a Party and not processed in
the territory of a non-Party;

(10) Waste and scrap derived from:

(i) Production or manufacture in the
territory of one or both of the Parties, or

(ii) Used goods collected in the
territory of one or both of the Parties,
provided such goods are fit only for the
recovery of raw materials;

(11) Recovered goods derived in the
territory of a Party from used goods, and

utilized in the territory of that Party in
the production of remanufactured
goods; and

(12) Goods produced in the territory
of one or both of the Parties exclusively
from goods referred to in paragraphs
(d)(1) through (d)(10) of this section, or
from their derivatives, at any stage of
production;

(e) Importer. Importer means a person
who imports goods into the territory of
a Party;

(f) Indirect material. “Indirect
material” means a good used in the
growth, production, manufacture,
testing, or inspection of a good but not
physically incorporated into the good,
or a good used in the maintenance of
buildings or the operation of equipment
associated with the growth, production,
or manufacture of a good, including:

(1) Fuel and energy;

(2) Tools, dies, and molds;

(3) Spare parts and materials used in
the maintenance of equipment and
buildings;

(4) Lubricants, greases, compounding
materials, and other materials used in
the growth, production, or manufacture
of a good or used to operate equipment
and buildings;

(5) Gloves, glasses, footwear, clothing,
safety equipment, and supplies;

(6) Equipment, devices, and supplies
used for testing or inspecting the good;

(7) Catalysts and solvents; and

(8) Any other goods that are not
incorporated into the good but the use
of which in the growth, production, or
manufacture of the good can reasonably
be demonstrated to be a part of that
growth, production, or manufacture;

(g) Material. “Material” means a good,
including a part or ingredient, that is
used in the growth, production, or
manufacture of another good that is a
new or different article of commerce
that has been grown, produced, or
manufactured in one or both of the
Parties;

(h) Material produced in the territory
of one or both of the Parties. “Material
produced in the territory of one or both
of the Parties”” means a good that is
either wholly the growth, product, or
manufacture of one or both of the
Parties, or a new or different article of
commerce that has been grown,
produced, or manufactured in the
territory of one or both of the Parties;

(i) New or different article of
commerce. A “new or different article of
commerce”’ exists when the country of
origin of a good which is produced in
a Party from foreign materials is
determined to be that country under the
provisions of §§102.1 through 102.21 of
this chapter;

(j) Non-originating material. “‘Non-
originating material” means a material
that does not qualify as originating
under this subpart or General Note 30,
HTSUS;

(k) Packing materials and containers
for shipment. “Packing materials and
containers for shipment”” means the
goods used to protect a good during its
transportation to the United States, and
does not include the packaging
materials and containers in which a
good is packaged for retail sale;

(1) Recovered goods. “Recovered
goods” means materials in the form of
individual parts that result from:

(1) The complete disassembly of used
goods into individual parts; and

(2) The cleaning, inspecting, testing,
or other processing of those parts as
necessary for improvement to sound
working condition;

(m) Remanufactured good.
“Remanufactured good” means an
industrial good that is assembled in the
territory of a Party and that:

(1) Is entirely or partially comprised
of recovered goods;

(2) Has a similar life expectancy to,
and meets the same performance
standards as, a like good that is new;
and

(3) Enjoys the factory warranty similar
to that of a like good that is new;

(n) Simple combining or packaging
operations. ‘‘Simple combining or
packaging operations’” means operations
such as adding batteries to electronic
devices, fitting together a small number
of components by bolting, gluing, or
soldering, or packing or repacking
components together.

§10.810 Originating goods.

(a) General. A good will be considered
an originating good under the BFTA
when imported directly from the
territory of a Party into the territory of
the other Party only if:

(1) The good is wholly the growth,
product, or manufacture of one or both
of the Parties;

(2) The good is a new or different
article of commerce, as defined in
§ 10.809(i) of this subpart, that has been
grown, produced, or manufactured in
the territory of one or both of the
Parties, is provided for in a heading or
subheading of the HTSUS that is not
covered by the product-specific rules set
forth in General Note 30(h), HTSUS, and
meets the value-content requirement
specified in paragraph (b) of this
section; or

(3) The good is provided for in a
heading or subheading of the HTSUS
covered by the product-specific rules set
forth in General Note 30(h), HTSUS,
and:
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(i)(A) Each of the non-originating
materials used in the production of the
good undergoes an applicable change in
tariff classification specified in General
Note 30(h), HTSUS, as a result of
production occurring entirely in the
territory of one or both of the Parties; or

(B) The good otherwise satisfies the
requirements specified in General Note
30(h), HTSUS; and

(ii) The good meets any other
requirements specified in General Note
30, HTSUS.

(b) Value-content requirement. A good
described in paragraph (a)(2) of this
section will be considered an
originating good under the BFTA only if
the sum of the value of materials
produced in one or both of the Parties,
plus the direct costs of processing
operations performed in one or both of
the Parties, is not less than 35 percent
of the appraised value of the good at the
time the good is entered into the
territory of the United States.

(c) Combining, packaging, and
diluting operations. For purposes of this
subpart, a good will not be considered
a new or different article of commerce
by virtue of having undergone simple
combining or packaging operations, or
mere dilution with water or another
substance that does not materially alter
the characteristics of the good. The
principles and examples set forth in
§10.195(a)(2) of this part will apply
equally for purposes of this paragraph.

§10.811 Textile or apparel goods.

(a) De minimis.—(1) General. Except
as provided in paragraph (a)(2) of this
section, a textile or apparel good that is
not an originating good under the BFTA
because certain fibers or yarns used in
the production of the component of the
good that determines the tariff
classification of the good do not
undergo an applicable change in tariff
classification set out in General Note
30(h), HTSUS, will be considered to be
an originating good if the total weight of
all such fibers is not more than seven
percent of the total weight of that
component.

(2) Exception. A textile or apparel
good containing elastomeric yarns in the
component of the good that determines
the tariff classification of the good will
be considered to be an originating good
only if such yarns are wholly formed in
the territory of a Party.

(b) Textile or apparel goods put up in
sets. Notwithstanding the specific rules
specified in General Note 30(h), HTSUS,
textile or apparel goods classifiable as
goods put up in sets for retail sale as
provided for in General Rule of
Interpretation 3, HTSUS, will not be
considered to be originating goods

under the BFTA unless each of the
goods in the set is an originating good
or the total value of the non-originating
goods in the set does not exceed ten
percent of the appraised value of the set.

§10.812 Accumulation.

(a) An originating good or material
produced in the territory of one or both
of the Parties that is incorporated into
a good in the territory of the other Party
will be considered to originate in the
territory of the other Party.

(b) A good that is grown, produced, or
manufactured in the territory of one or
both of the Parties by one or more
producers is an originating good if the
good satisfies the requirements of
§10.810 of this subpart and all other
applicable requirements of General Note
30, HTSUS.

§10.813 Value of materials.

(a) General. For purposes of
§10.810(b) of this subpart and, except as
provided in paragraph (b) of this
section, the value of a material
produced in the territory of one or both
of the Parties includes the following:

(1) The price actually paid or payable
for the material by the producer of the
good;

(2) The freight, insurance, packing
and all other costs incurred in
transporting the material to the
producer’s plant, if such costs are not
included in the price referred to in
paragraph (a)(1) of this section;

(3) The cost of waste or spoilage
resulting from the use of the material in
the growth, production, or manufacture
of the good, less the value of recoverable
scrap; and

(4) Taxes or customs duties imposed
on the material by one or both of the
Parties, if the taxes or customs duties
are not remitted upon exportation from
the territory of a Party.

(b) Exception. If the relationship
between the producer of a good and the
seller of a material influenced the price
actually paid or payable for the material,
or if there is no price actually paid or
payable by the producer for the
material, the value of the material
produced in the territory of one or both
of the Parties includes the following:

(1) All expenses incurred in the
growth, production, or manufacture of
the material, including general
expenses;

(2) A reasonable amount for profit;
and

(3) The freight, insurance, packing,
and all other costs incurred in
transporting the material to the
producer’s plant.

§10.814 Direct costs of processing
operations.

(a) Items included. For purposes of
§10.810(b) of this subpart, the words
“direct costs of processing operations”,
with respect to a good, mean those costs
either directly incurred in, or that can
be reasonably allocated to, the growth,
production, or manufacture of the good
in the territory of one or both of the
Parties. Such costs include, to the extent
they are includable in the appraised
value of the good when imported into a
Party, the following:

(1) All actual labor costs involved in
the growth, production, or manufacture
of the specific good, including fringe
benefits, on-the-job training, and the
costs of engineering, supervisory,
quality control, and similar personnel;

(2) Tools, dies, molds, and other
indirect materials, and depreciation on
machinery and equipment that are
allocable to the specific good;

(3) Research, development, design,
engineering, and blueprint costs, to the
extent that they are allocable to the
specific good;

(4) Costs of inspecting and testing the
specific good; and

(5) Costs of packaging the specific
good for export to the territory of the
other Party.

(b) Items not included. For purposes
of § 10.810(b) of this subpart, the words
“direct costs of processing operations”
do not include items that are not
directly attributable to the good or are
not costs of growth, production, or
manufacture of the good. These include,
but are not limited to:

(1) Profit; and

(2) General expenses of doing
business that are either not allocable to
the good or are not related to the
growth, production, or manufacture of
the good, such as administrative
salaries, casualty and liability
insurance, advertising, and salesmen’s
salaries, commissions, or expenses.

§10.815 Packaging and packing materials
and containers for retail sale and for
shipment.

Packaging materials and containers in
which a good is packaged for retail sale
and packing materials and containers
for shipment are to be disregarded in
determining whether a good qualifies as
an originating good under § 10.810 of
this subpart and General Note 30,
HTSUS, except to the extent that the
value of such packaging and packing
materials and containers may be
included in meeting the value-content
requirement specified in § 10.810(b) of
this subpart.
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§10.816

Indirect materials are to be
disregarded in determining whether a
good qualifies as an originating good
under § 10.810 of this subpart and
General Note 30, HTSUS, except that
the cost of such indirect materials may
be included in meeting the value-
content requirement specified in
§10.810(b) of this subpart.

Indirect materials.

§10.817

(a) General. To qualify as an
originating good under the BFTA, a
good must be imported directly from the
territory of a Party into the territory of
the other Party. For purposes of this
subpart, the words “imported directly”
mean:

(1) Direct shipment from the territory
of a Party into the territory of the other
Party without passing through the
territory of a non-Party; or

(2) If the shipment passed through the
territory of a non-Party, the good, upon
arrival in the territory of a Party, will be
considered to be “imported directly”
only if the good:

(i) Remained under the control of the
customs authority of the non-Party; and

(ii) Did not undergo production,
manufacturing, or any other operation
outside the territories of the Parties,
other than unloading, reloading, or any
other operation necessary to preserve
the good in good condition or to
transport the good to the territory of a
Party. Operations that may be performed
outside the territories of the Parties
include inspection, removal of dust that
accumulates during shipment,
ventilation, spreading out or drying,
chilling, replacing salt, sulfur dioxide,
or aqueous solutions, replacing
damaged packing materials and
containers, and removal of units of the
good that are spoiled or damaged and
present a danger to the remaining units
of the good, or to transport the good to
the territory of a Party.

(b) Documentary evidence. An
importer making a claim for preferential
tariff treatment under the BFTA for an
originating good may be required to
demonstrate, to CBP’s satisfaction, that
the good was “imported directly” from
the territory of a Party into the territory
of the other Party, as that term is
defined in paragraph (a) of this section.
An importer may demonstrate
compliance with this section by
submitting documentary evidence. Such
evidence may include, but is not limited
to, bills of lading, airway bills, packing
lists, commercial invoices, receiving
and inventory records, and customs
entry and exit documents.

Imported directly.

Tariff Preference Level

§10.818 Filing of claim for tariff preference
level.

A fabric, apparel, or made-up good
described in § 10.819 of this subpart that
does not qualify as an originating good
under § 10.810 of this subpart may
nevertheless be entitled to preferential
tariff treatment under the BFTA under
an applicable tariff preference level
(TPL). To make a TPL claim, the
importer must include on the entry
summary, or equivalent documentation,
the applicable subheading in Chapter 99
of the HTSUS (9914.99.20) immediately
above the applicable subheading in
Chapter 52 through Chapter 63 of the
HTSUS under which each non-
originating fabric or apparel good is
classified.

§10.819 Goods eligible for tariff
preference claims.

The following goods are eligible for a
TPL claim filed under § 10.818 of this
subpart (subject to the quantitative
limitations set forth in U.S. Note 13,
Subchapter XIV, Chapter 99, HTSUS):

(a) Cotton or man-made fiber fabric
goods provided for in Chapters 52, 54,
55, 58, and 60 of the HTSUS that are
wholly formed in the territory of
Bahrain from yarn produced or obtained
outside the territory of Bahrain or the
United States;

(b) Cotton or man-made fiber fabric
goods provided for in subheadings
5801.21, 5801.22, 5801.23, 5801.24,
5801.25, 5801.26, 5801.31, 5801.32,
5801.33, 5801.34, 5801.35, 5801.36,
5802.11, 5802.19, 5802.20, 5802.30,
5803.10, 5803.90.30, 5804.10.10,
5804.21, 5804.29.10, 5804.30,
5805.00.30, 5805.00.40, 5806.10.10,
5806.10.24, 5806.10.28, 5806.20,
5806.31, 5806.32, 5807.10.05,
5807.10.20, 5807.90.05, 5807.90.20,
5808.10.40, 5808.10.70, 5808.90,
5809.00, 5810.10, 5810.91, 5810.92,
5811.00.20, 5811.00.30, 6001.10,
6001.21, 6001.22, 6001.91, 6001.92,
6002.40, 6002.90, 6003.20, 6003.30,
6003.40, 6004.10, 6004.90, 6005.21,
6005.22, 6005.23, 6005.24, 6005.31,
6005.32, 6005.33, 6005.34, 6005.41,
6005.42, 6005.43, 6005.44, 6006.21,
6006.22, 6006.23, 6006.24, 6006.31,
6006.32, 6006.33, 6006.34, 6006.41,
6006.42, 6006.43, and 6006.44 of the
HTSUS that are wholly formed in the
territory of Bahrain from yarn spun in
the territory of Bahrain or the United
States from fiber produced or obtained
outside the territory of Bahrain or the
United States;

(c) Cotton or man-made fiber apparel
goods provided for in Chapters 61 or 62
of the HTSUS that are cut or knit to

shape, or both, and sewn or otherwise
assembled in the territory of Bahrain
from fabric or yarn produced or
obtained outside the territory of Bahrain
or the United States; and

(d) Cotton or man-made fiber made-up
goods provided for in Chapter 63 of the
HTSUS that are cut or knit to shape, or
both, and sewn or otherwise assembled
in the territory of Bahrain from fabric
wholly formed in Bahrain or the United
States from yarn produced or obtained
outside the territory of Bahrain or the
United States.

§10.820 Certificate of eligibility.

Upon request, an importer claiming
preferential tariff treatment on a non-
originating cotton or man-made fiber
good specified in § 10.819 of this
subpart must submit to CBP a certificate
of eligibility. The certificate of eligibility
must be completed and signed by an
authorized official of the Government of
Bahrain and must be in the possession
of the importer at the time the
preferential tariff treatment is claimed.

§10.821 Declaration.

(a) General. An importer who claims
preferential tariff treatment on a non-
originating cotton or man-made fiber
good specified in § 10.819 of this
subpart must submit, at the request of
the port director, a declaration
supporting such a claim for preferential
tariff treatment that sets forth all
pertinent information concerning the
production of the good, including:

(1) A description of the good,
quantity, invoice numbers, and bills of
lading;

(2) A description of the operations
performed in the production of the good
in the territory of one or both of the
Parties;

(3) A reference to the specific
provision in § 10.819 of this subpart that
forms the basis for the claim for
preferential tariff treatment; and

(4) A statement as to any fiber, yarn,
or fabric of a non-Party and the origin
of such materials used in the production
of the good.

(b) Retention of records. An importer
must retain all documents relied upon
to prepare the declaration for a period
of five years.

§10.822 Transshipment of non-originating
fabric or apparel goods.

(a) General. To qualify for preferential
tariff treatment under an applicable
TPL, a good must be imported directly
from the territory of a Party into the
territory of the other Party. For purposes
of this subpart, the words “‘imported
directly’”” mean:

(1) Direct shipment from the territory
of a Party into the territory of the other
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Party without passing through the
territory of a non-Party; or

(2) If the shipment passed through the
territory of a non-Party, the good, upon
arrival in the territory of a Party, will be
considered to be “imported directly”
only if the good:

(i) Remained under the control of the
customs authority of the non-Party; and

(ii) Did not undergo production,
manufacturing, or any other operation
outside the territories of the Parties,
other than unloading, reloading, or any
other operation necessary to preserve it
in good condition or to transport the
good to the territory of a Party.
Operations that may be performed
outside the territories of the Parties
include inspection, removal of dust that
accumulates during shipment,
ventilation, spreading out or drying,
chilling, replacing salt, sulfur dioxide,
or other aqueous solutions, replacing
damaged packing materials and
containers, and removal of units of the
good that are spoiled or damaged and
present a danger to the remaining units
of the good, or to transport the good to
the territory of a Party.

(b) Documentary evidence. An
importer making a claim for preferential
tariff treatment under an applicable TPL
may be required to demonstrate, to
CBP’s satisfaction, that the good was
“imported directly” from the territory of
a Party into the territory of the other
Party, as that terms is defined in
paragraph (a) of this section. An
importer may demonstrate compliance
with this section by submitting
documentary evidence. Such evidence
may include, but is not limited to, bills
of lading, airway bills, packing lists,
commercial invoices, receiving and
inventory records, and customs entry
and exit documents.

§10.823 Effect of non-compliance; failure
to provide documentation regarding
transshipment of non-originating fabric or
apparel goods.

(a) General. If an importer of a good
for which a TPL claim is made fails to
comply with any applicable
requirement under this subpart, the port
director may deny preferential tariff
treatment to the imported good.

(b) Failure to provide documentation
regarding transshipment. Where the
requirements for preferential tariff
treatment set forth elsewhere in this
subpart are met, the port director
nevertheless may deny preferential tariff
treatment to a good for which a TPL
claim is made if the good is shipped
through or transshipped in a country
other than a Party, and the importer of
the good does not provide, at the request
of the port director, evidence

demonstrating to the satisfaction of the
port director that the requirements set
forth in § 10.822 of this subpart were
met.

Origin Verifications and
Determinations

§10.824 Verification and justification of
claim for preferential treatment.

(a) Verification. A claim for
preferential treatment made under
§10.803 of this subpart, including any
declaration or other information
submitted to CBP in support of the
claim, will be subject to such
verification as the port director deems
necessary. In the event that the port
director is provided with insufficient
information to verify or substantiate the
claim, the port director may deny the
claim for preferential treatment.

(b) Applicable accounting principles.
When conducting a verification of origin
to which Generally Accepted
Accounting Principles may be relevant,
CBP will apply and accept the Generally
Accepted Accounting Principles
applicable in the country of production.

§10.825 Issuance of negative origin
determinations.

If, as a result of an origin verification
initiated under this subpart, CBP
determines that a claim for preferential
tariff treatment made under § 10.803 of
this subpart should be denied, it will
issue a determination in writing or via
an authorized electronic data
interchange system to the importer that
sets forth the following:

(a) A description of the good that was
the subject of the verification together
with the identifying numbers and dates
of the export and import documents
pertaining to the good;

(b) A statement setting forth the
findings of fact made in connection with
the verification and upon which the
determination is based; and

(c) With specific reference to the rules
applicable to originating goods as set
forth in General Note 30, HTSUS, and
in §§10.809 through 10.817 of this
subpart, the legal basis for the
determination.

Penalties

§10.826 Violations relating to the BFTA.

All criminal, civil, or administrative
penalties which may be imposed on
U.S. importers for violations of the
customs and related laws and
regulations will also apply to U.S.
importers for violations of the laws and
regulations relating to the BFTA.

Goods Returned After Repair or
Alteration

§10.827 Goods re-entered after repair or
alteration in Bahrain.

(a) General. This section sets forth the
rules that apply for purposes of
obtaining duty-free treatment on goods
returned after repair or alteration in
Bahrain as provided for in subheadings
9802.00.40 and 9802.00.50, HTSUS.
Goods returned after having been
repaired or altered in Bahrain, whether
or not pursuant to a warranty, are
eligible for duty-free treatment,
provided that the requirements of this
section are met. For purposes of this
section, “‘repairs or alterations” means
restoration, addition, renovation, re-
dyeing, cleaning, re-sterilizing, or other
treatment which does not destroy the
essential characteristics of, or create a
new or commercially different good
from, the good exported from the United
States.

(b) Goods not eligible for treatment.
The duty-free treatment referred to in
paragraph (a) of this section will not
apply to goods which, in their condition
as exported from the United States to
Bahrain, are incomplete for their
intended use and for which the
processing operation performed in
Bahrain constitutes an operation that is
performed as a matter of course in the
preparation or manufacture of finished
goods.

(c) Documentation. The provisions of
paragraphs (a), (b), and (c) of § 10.8 of
this part, relating to the documentary
requirements for goods entered under
subheading 9802.00.40 or 9802.00.50,
HTSUS, will apply in connection with
the entry of goods which are returned
from Bahrain after having been exported
for repairs or alterations and which are
claimed to be duty free.

PART 24—CUSTOMS FINANCIAL AND
ACCOUNTING PROCEDURE

m 4. The general authority citation for
Part 24 and the specific authority for
§ 24.23 continue to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c,
66, 1202 (General Note 3(i), Harmonized
Tariff Schedule of the United States) 1505,
1520, 1624; 26 U.S.C. 4461, 4462; 31 U.S.C.
9701; Public Law. 107-296, 116 Stat. 2135 (6
U.S.C. 1 et seq.).

* * * * *

Section 24.23 also issued under 19 U.S.C.
3332;
* * * * *

m 5. Section 24.23 is amended by adding
a new paragraph (c)(8) to read as
follows:

§24.23 Fees for processing merchandise.
* * * * *
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(8) The ad valorem fee, surcharge, and
specific fees provided under paragraphs
(b)(1) and (b)(2)(i) of this section will
not apply to goods that qualify as
originating goods under § 202 of the
United States-Bahrain Free Trade
Agreement Implementation Act (see also
General Note 30, HTSUS) that are
entered, or withdrawn from warehouse
for consumption, on or after August 1,
2006.

* * * * *

PART 102—RULES OF ORIGIN

m 6. The authority citation for Part 102
is revised to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1624, 3314, 3592.

m 7. Section 102.0 is amended by
adding, after the second sentence, a new
sentence to read as follows:

§102.0 Scope.

* * * The rules set forth in §§102.1
through 102.21 of this Part will also
apply for purposes of determining
whether an imported good is a new or
different article of commerce under
§10.809 of the United States-Bahrain

Free Trade Agreement regulations.
EE

PART 162—INSPECTION, SEARCH,
AND SEIZURE

m 8. The authority citation for Part 162
continues to read in part as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1592, 1593a, 1624.

* * * * *

m 9. Section 162.0 is amended by
revising the last sentence to read as
follows:

§162.0 Scope.

* * * Additional provisions
concerning records maintenance and
examination applicable to U.S.
importers, exporters and producers
under the U.S.-Chile Free Trade
Agreement, the U.S.-Singapore Free
Trade Agreement, the U.S.-Morocco
Free Trade Agreement, and the U.S.-
Bahrain Free Trade Agreement are
contained in Part 10, Subparts H, I, M,
and N of this chapter, respectively.

PART 163—RECORDKEEPING

m 10. The authority citation for Part 163
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1484, 1508, 1509, 1510, 1624.

m 11. Section 163.1(a)(2) is amended by
redesignating paragraph (a)(2)(x) as
paragraph (a)(2)(xi) and adding a new
paragraph (a)(2)(x) to read as follows:

§163.1
EE
(a) Records—* * *

(2) Activities * * *

(x) The maintenance of any
documentation that the importer may
have in support of a claim for
preferential tariff treatment under the

Definitions.

United States-Bahrain Free Trade
Agreement (BFTA), including a BFTA
importer’s declaration.

m 12. The Appendix to Part 163 is
amended by adding new listings under
section IV in numerical order to read as
follows:

Appendix to Part 163—Interim (a)(1)(A)
List

* * * * *

IV.* * %

§10.805 BFTA records that the importer
may have in support of a BFTA claim for
preferential tariff treatment, including an
importer’s declaration.

§10.820 BFTA TPL certificate of eligibility.
§10.821 BFTA TPL declaration.

* * * * *

PART 178—APPROVAL OF
INFORMATION COLLECTION
REQUIREMENTS

m 13. The authority citation for Part 178
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44
U.S.C. 3501 et seq.

W 14. Section 178.2 is amended by
adding new listings “§§10.803,10.804,
10.818, and 10.821” to the table in
numerical order to read as follows:

§178.2 Listing of OMB control numbers.

19 CFR section Description OMBN%O”"‘”
§§10.803,10.804,10.818, and 10.821 ..........cceeenee. Claim for preferential tariff treatment under the U.S.-Bahrain Free Trade 1651-0130
Agreement.
* * * * *

W. Ralph Basham,

Commissioner, U.S. Customs and Border
Protection.

Approved: October 9, 2007.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 07-5062 Filed 10-15-07; 8:45 am)]
BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD09-07-123]
RIN 1625-AA00

Safety Zone; Chicago Harbor, Navy
Pier East, Chicago, IL
AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier East Safety Zone in

Chicago Harbor on October 15, 2007.
This action is necessary to protect
vessels and people from the hazards
associated with fireworks displays. This
safety zone will temporarily restrict
vessel traffic from a portion of Chicago
Harbor.

DATES: The regulations in 33 CFR
165.933 will be enforced from 8 p.m. to
10 p.m. on October 15, 2007.

FOR FURTHER INFORMATION CONTACT:
CWO Brad Hinken, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at (414) 747—
7154.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Navy Pier East
Safety Zone in Chicago Harbor, Chicago,
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IL, in 33 CFR 165.933, for the Experian
Event on October 15, 2007 from 8 p.m.
to 10 p.m. These regulations can be
found in the June 13, 2007 issue of the
Federal Register (72 FR 32524).

All vessels must obtain permission
from the Captain of the Port or his on-
scene representative to enter, move
within or exit the safety zone. Vessels
and persons granted permission to enter
the safety zone shall obey all lawful
orders and directions of the Captain of
the Port or a designated representative.
While within a safety zone, all vessels
shall operate at the minimum speed
necessary to maintain a safe course.

This notice is issued under authority
of 33 CFR 165.933 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of these enforcement
periods via broadcast Notice to Mariners
and Local Notice to Mariners.

The Captain of the Port will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of this
safety zone is suspended. The Captain
of the Port may be contacted via U.S.
Coast Guard Sector Detroit on channel
16, VHF-FM.

Dated: September 24, 2007.
Bruce C. Jones,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. E7—20309 Filed 10-15-07; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-RO5-OAR-2005-OH-0005; FRL—-
8464-6]

Approval and Promulgation of
Implementation Plans; Ohio Particulate
Matter

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is granting final approval
of Ohio rules concerning equivalent
visible emission limits (EVELSs), i.e.,
alternate opacity limits that may be
established for stack sources that meet
mass emission limits but cannot meet
standard opacity limits. Ohio’s rules
provide criteria for establishment of
EVELs, and the rules provide that
EVELs established according to these
criteria take effect without formal
review by EPA. Ohio submitted these
rules on July 18, 2000, and EPA
published notices of proposed

rulemaking on December 2, 2002, and
on January 23, 2007, that proposed to
approve these rules. EPA received one
adverse comment letter. EPA will honor
the commenter’s recommendation to
fully codify the effects of this action, but
EPA does not agree that further notice
and opportunity for comment is
necessary. As a result of this action,
previous State modifications to EVELs
will become effective at the Federal
level on November 15, 2007. Similarly,
any future action by the State to
establish, modify, or rescind EVELs in
accordance with the criteria given in
these Ohio rules, as approved, will
become effective at the federal level
immediately upon the effective date of
the State action.

DATES: This final rule is effective on
November 15, 2007.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2005-OH-0005. All
documents in the docket are listed on
the www.regulations.gov web site.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone John
Summerhays, Environmental Scientist,
at (312) 886—6067 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT: John
Summerhays, Environmental Scientist,
Criteria Pollutant Section, Air Programs
Branch (AR-18]), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6067,
summerhays.john@epa.gov.
SUPPLEMENTARY INFORMATION: This
supplementary information section is
arranged as follows:

I. What did EPA Propose?

II. What Is EPA’s Response to Comments?

III. What Action Is EPA Taking Today?
IV. What Statutory and Executive Orders

Apply?
I. What Did EPA Propose?

On July 18, 2000, Ohio submitted and
requested approval of numerous

particulate matter rules. On December 2,
2002, at 67 FR 71515, EPA proposed to
approve many of these rules, including
provisions in Ohio Administrative Code
(OAC) 3745-17-07(C) relating to EVELs.
(On August 9, 2005, at 70 FR 46127,
EPA proposed to approve most of the
remainder of the rules that Ohio had
submitted.) These provisions on EVELs
established procedures and criteria by
which sources meeting applicable
particulate mass emission limits but
unable to meet applicable opacity limits
could justify a visible emission limit
that is “equivalent” in stringency to the
mass emission limit. Ohio’s rules
provide further that EVELs established
according to the rules’ procedures and
criteria immediately modify the
federally enforceable opacity limits
without requirement for review as a
revision to the State Implementation
Plan (SIP).

Most States’ rules provide no detailed
criteria for establishing EVELs. In these
situations, EPA requires that any EVEL
that the State wishes to adopt must be
submitted to EPA for review, and the
EVEL does not alter the federally
enforceable opacity limits unless and
until EPA approves the EVEL.

Ohio sought to apply a different
process for establishing, modifying, and
rescinding EVELs. Ohio adopted
detailed procedures and criteria by
which it would determine whether and
at what level it would establish EVELs.
EPA proposed to find that those
procedures and criteria are appropriate
and replicable, i.e., that an EPA review
of appropriate opacity limits for
particular facilities would follow the
same procedures and criteria and would
reach the same conclusion as Ohio.
Under these circumstances, EPA
proposed to find federal review of the
actions that Ohio takes to establish,
modify, or rescind EVELs to be
unnecessary. As a result, EPA proposed
in effect to delegate responsibility to
Ohio for managing the subset of EVELs
within the set of federally enforceable
opacity limits for sources in Ohio.

EPA approved most of the Ohio rules
on November 8, 2006, at 71 FR 65417.
However, EPA did not approve Ohio’s
rules regarding EVELs in that
rulemaking. Instead, on January 23,
2007, at 72 FR 2823, EPA re-proposed
action on the rules regarding EVELs.
EPA published this re-proposal for
purposes of clarifying and soliciting
comments on the treatment of historic
EVELs that were previously approved
into the State Implementation Plan
(SIP).

Under the approach that EPA
proposed to approve, Ohio may take
several actions on EVELs. Ohio may
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rescind a previously established EVEL,
thereby reestablishing applicability of
Ohio’s general opacity limits. Ohio may
modify a previously established EVEL.
Ohio may establish a new EVEL. In each
case, Ohio is to examine opacity values
during qualifying stack tests showing
compliance with mass emission limits,
and then Ohio is to establish the
indicated opacity limits that may or may
not reflect an EVEL, as appropriate.

The key question addressed in EPA’s
notice of re-proposed rulemaking was
the timing by which EVEL actions taken
by Ohio come into effect at the federal
level. For future actions, EPA proposed
that the federally enforceable limit
would reflect the opacity limits adopted
by the State (with or without an EVEL)
at the same time that Ohio establishes
the limits. For past actions altering
opacity limits, EPA proposed that the
State’s actions would alter the federally
enforceable opacity limits upon the
effective date of final federal rulemaking
on the EVEL rules. That is, EPA
proposed that, starting on the effective
date of EPA’s final rulemaking on OAC
3745—-17-07(C), the federally
enforceable opacity limits shall exactly
match the opacity limits in place in
Ohio at any given time, including only
those EVELs that Ohio has in place
pursuant to OAC 3745-17-07(C).

EPA’s notice of re-proposed
rulemaking specifically addressed
situations in which EPA had previously
approved EVELs into the SIP. EPA
proposed to rescind the previously
issued EVELs (to the extent that they are
still effective at the Federal level),
thereby providing clarity that the
applicable federally enforceable opacity
limit for any source is the currently
effective limit that Ohio has established
pursuant to OAC 3745-17-07(C) and
not the previously SIP-approved limit.
EPA proposed that the limits in these
EVELs (to the extent they remain in
effect) would remain in effect if and
only if the limits remained in effect at
the State level. EPA proposed that if
Ohio has established changed limits
pursuant to OAC 3745-17-07(C), the
limits applicable to the affected sources
would be changed (the EVEL either
rescinded or modified) as of the
effective date of EPA’s final rulemaking
on Ohio’s rules. Similarly, any future
State change in opacity limits for these
sources pursuant to OAC 3745-17-07(C)
would also yield an immediate
corresponding change in the federally
enforceable opacity limit, again without
regard to the previous approval of an
EVEL into the SIP.

II. What Is EPA’s Response to
Comments?

EPA received one comment letter
regarding the proposed rule, comments
submitted by Katerina Milenkovski of
Porter Wright Morris & Arthur on behalf
of FirstEnergy. EPA approved an EVEL
for FirstEnergy’s Bay Shore facility near
Toledo, codified at 40 CFR
52.1870(c)(58), approved on November
2, 1983 at 48 FR 50530. FirstEnergy
objects on procedural grounds to EPA’s
proposal to rescind EVELs such as this,
and FirstEnergy objects to EPA’s
proposal to eliminate existing EVELs
such as the EVEL for its Bay Shore
facility without explicitly codifying the
change for each affected facility. The
following discussion describes
FirstEnergy’s comments in more detail
and provides EPA’s evaluation of and
response to the comments.

Comment: FirstEnergy describes
EPA’s proposed action as having “two
parts-one prospective and one
retroactive. FirstEnergy has no objection
to the prospective portion of the
proposal which provides that, once
EPA’s proposed approval of OAC 3745—
17-07(C) is final, any EVELs issued
pursuant to it will be automatically
federally enforceable and will not
require separate federal review.
However, FirstEnergy objects to EPA’s
proposal to eliminate all other EVELs-
some identified and some not-that have
been historically approved by EPA in
the Ohio SIP.”

Response: In fact, OAC 3745-17—
07(C) does not have separable
provisions for “prospective” versus
“retroactive” revisions to opacity limits.
OAC 3745-17-07(C) provides
procedures and criteria for determining
whether an EVEL is warranted and if so
at what level. The procedures and
criteria in OAC 3745-17-07(C) provide
for periodic review of opacity limits
without regard to whether an EVEL was
issued in the past or whether an EVEL
was approved into the SIP. Once Ohio
makes its determination regarding the
justification for and level of any EVEL,
and once Ohio establishes the warranted
opacity limits (with or without an
EVEL), OAC 3745-17-07(C) provides
that these opacity limits become the
federally enforceable opacity limits
without EPA SIP review.

FirstEnergy does not specify a
recommended EPA rulemaking action.
Nevertheless, FirstEnergy’s comment
implies a recommendation that EPA
approve OAC 3745-17-07(C) for one set
of circumstances (facilities with no SIP-
approved EVEL) and disapprove the
rule for another set of circumstances
(facilities with a SIP-approved EVEL).

Since OAC 3745-17-07(C) does not
differentiate between EVELs that have
been approved into the SIP and EVELs
that have not, EPA does not have the
authority to rulemake in this manner.
(As discussed below, EPA also believes
that such a rulemaking would not be
warranted.)

The central question EPA faced is
when to change federally enforceable
opacity limits once Ohio finds that
revisions to opacity limits under OAC
3745-17-07(C) are warranted.
Previously, in the absence of specific
procedures and criteria that can be
expected to yield appropriate and
replicable limits, EPA had required that
federally enforceable limits not change
without EPA review following SIP
review procedures. Now that Ohio has
incorporated appropriate procedures
and criteria into OAC 3745-17-07(C),
EPA believes that opacity limit revisions
that Ohio finds warranted should take
effect at the Federal level as well,
without further EPA review.
Specifically, EPA believes that future
Ohio actions on EVELs should take
effect simultaneously at the State and
Federal levels, and that past Ohio
actions should take effect at the Federal
level as soon as final EPA action (being
taken here) becomes effective (i.e.,
November 15, 2007).

Comment: FirstEnergy objects to
EPA’s proposal “to delete EVELs that
are currently part of the SIP without
identifying those EVELs or the facilities
in question, and without providing a
rationale or explanation for doing so.”

Response: FirstEnergy appears to
misunderstand the nature of EPA’s
proposed action and the rationale that
EPA provided for this proposed action.
Ohio requested that EPA approve a rule
that would change the process by which
EVELs are established, modified, and
rescinded. The new process would
require that Ohio review opacity values
and set opacity limits according to
specified criteria and would remove the
current requirement for EPA to conduct
formal SIP review of the opacity limits
that Ohio sets. EPA’s proposed
rulemaking thus evaluated the revised
process and provided EPA’s rationale
for its belief that the revised process
assures that Ohio will set appropriate
opacity limits without the need for
formal EPA review of Ohio’s actions.

EPA’s proposed rulemaking did not
address the merits of particular opacity
limits at particular facilities. Indeed,
Ohio has requested that EPA approve a
process in which formal EPA review of
the merits of particular opacity limits at
particular facilities is no longer
necessary. The acceptability of Ohio’s
requested process is a function of the
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adequacy of the criteria to establish a
replicable set of limits, the adequacy of
the criteria to establish limits that are
reliably consistent with EPA policy on
EVELs, and the adequacy of the process
to meet procedural requirements. The
acceptability of Ohio’s requested
process is not a function of what
particular opacity limits are appropriate
at particular facilities.

As a point of clarification, elimination
of EVELSs from the SIP does not
necessarily mean that the relevant
facilities are no longer subject to EVELs.
If Ohio has retained an EVEL or re-
established an EVEL identical to the
EVEL in the SIP, then no changes in
opacity limits would apply to such
facility. EPA is accepting Ohio’s
determinations as to whether and at
what level any EVEL is warranted for
any particular source, and EPA is
eliminating EVELs in the SIP to avoid
confusion and to assure that the opacity
limits set by the State (with or without
an EVEL) unambiguously represent the
federally enforceable opacity limits.

For this rulemaking, as for many
rulemakings, EPA need not identify the
affected facilities to explain the basis for
its action. An illustrative example here
is the rulemaking on the other rules that
Ohio submitted along with OAC 3745-
17—-07(C). (See the final rule on
November 8, 2006, at 71 FR 65417, and
the proposed rules on December 2,
2002, and August 9, 2005, at 67 FR
71515 and 70 FR 46127, respectively.)
For example, part of that rulemaking
addressed storage pile opacity limits at
several Ohio utility plants. EPA
addressed these limits on the basis of
general properties of storage piles, not
on the properties of specific facilities.
Therefore, EPA did not identify the
facilities affected by this rulemaking,
and EPA had no need to identify these
facilities.

Comment: FirstEnergy believes that
EPA failed to provide proper notice and
opportunity for comment on this
revision. FirstEnergy comments that
EPA was proposing ““‘a SIP revision,
governed by Section 307(d) of the Clean
Air Act, which requires that EPA’s
Federal Register notice ‘shall be
accompanied by a statement of its basis
and purpose,” which shall include a
summary of—(A) the factual data on
which the proposed rule is based; (B)
the methodology used in obtaining the
data an in analyzing the data; and (C)
the major legal interpretations and
policy considerations underlying the
proposed rule.”

Response: Even though EPA believes
that section 307(d) of the Clean Air Act
is not applicable to this SIP action, EPA
for this action has provided the

statement of basis and purpose
described in section 307(d)(3). As
discussed above, Ohio requested that
EPA approve a revised process for
setting opacity limits. The merits of
Ohio’s request process are independent
of the merits of particular opacity limits
at particular facilities, and EPA
reviewed Ohio’s request accordingly.
Therefore, the basis and purpose that
EPA specified for its proposed action by
necessity did not address particular
conditions at particular facilities, and
EPA had no need to identify the affected
facilities in order to approve the
process.

EPA believes that it has provided the
basis and purpose of its proposed action
with sufficient particularity for
interested parties to comment
meaningfully. The notice of proposed
rulemaking that EPA published on
December 2, 2002 provides much of the
rationale for concluding that OAC 3745—
17-07(C) provides appropriate
procedures and criteria for Ohio to take
action on EVELs without further EPA
review. The notice of proposed
rulemaking published on January 23,
2007 supplements the earlier notice by
clarifying the timing by which EVELs
adopted by Ohio would take effect at a
federal level.

FirstEnergy misinterprets the type of
information that EPA must provide in
its proposed rulemaking. In this
rulemaking, the “data” underlying
EPA’s proposed rulemaking are
procedural and programmatic data such
as the criteria that Ohio would use and
the related provisions of Ohio’s rule and
the criteria that are stated in EPA
policies. The “methodology” used in
obtaining and analyzing these
procedural and programmatic data
involved a comparison of the Ohio
criteria against the criteria stated in EPA
policies and a review of whether EPA
had sufficient assurances that Ohio’s
process would yield appropriate opacity
limits to be justified in finding formal
SIP review of such opacity limits to be
unnecessary. The policy considerations
involve various features of EPA’s policy
on EVELs and the desirability of
periodic review of EVELs, and the legal
interpretations involve statutory
provisions regarding the processing of
revisions to SIPs. EPA believes that its
proposed rulemaking provided all the
necessary information of these types to
offer the public an adequate opportunity
for meaningful comment on EPA’s
proposed action.

Nevertheless, EPA views FirstEnergy’s
comments as requesting that EPA
identify the affected facilities and the
effect of this action that EPA anticipates
for each facility. EPA has reviewed the

SIP and consulted with Ohio, and EPA
is providing the requested information
here.

FirstEnergy is correct that EPA took
action in 1983 that approved an EVEL
for the Toledo Bay Shore facility,
although this EVEL may have expired
under the terms of the approved permit.
The codification of this action did not
explicitly note that the approved
provisions included an EVEL. EPA
believes that this facility is the only
facility in Ohio for which EPA approved
an EVEL without explicitly noting the
EVEL in the Code of Federal
Regulations. The current Title V permit
for this facility includes no EVEL,
indicating that Ohio has concluded in
accordance with OAC 3745-17-07(C)
that an EVEL is no longer warranted for
this facility. The facility is instead
subject at the state level to general
opacity limits (20 percent opacity with
exemptions), and today’s action will
ensure that federally enforceable opacity
limits match the state limits. That is,
regardless of whether the 29 percent
opacity limits that EPA approved in
1983 (implicitly codified at 40 CFR
52.1870(c)(58)) have expired, today’s
action clarifies that the general opacity
limits now apply, effective on
November 15, 2007.

Other facilities for which EPA
approved EVELs are those facilities
explicitly identified in either paragraph
(c)(62) or paragraph (c)(65) of 40 CFR
52.1870. According to Ohio, four of
these facilities—Corning Glass, Chardon
Rubber, Springview Center, and
Packaging Corporation of America
(subsequently called Caraustar
Industries)—have shut down, so today’s
action to have federal opacity limits
match state limits will have no effect on
them. For one facility—a Denman Tire
Corporation facility—Ohio has
concluded that the EVEL approved into
the SIP remains warranted. For this
facility, strictly speaking, EPA is
implementing Ohio’s approved EVEL
process by rescinding the old permit
approved into the SIP (which may have
expired under its terms) but effectively
re-establishing the identical limit as part
of a newer permit issued by Ohio.
Today’s action therefore has the effect of
clarifying that the EVEL limits approved
into the SIP for the Denman Tire facility
are currently in effect.

Ohio also provided information
regarding other EVELs that would
become the federally enforceable
opacity limits by virtue of today’s
action. Ohio identified four facilities for
which Ohio issued EVELSs that are no
longer in effect. (Ohio rescinded the
EVELs for three facilities and the fourth
facility shut down.) Ohio concluded
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that no facilities other than Denman
Tire Corporation’s facility presently
have an EVEL issued by the State. Thus,
EPA believes that FirstEnergy’s Bay
Shore facility is the only active facility
for which a SIP-approved EVEL is
clarified to be not in effect as a result

of today’s action, and Denman Tire
Corporation will have the only federally
enforceable EVEL (matching the level of
the EVEL approved in 1985) at the
effective date of this rulemaking.

Under the process submitted by Ohio,
the merits of alternative opacity limits
are evaluated by the State as it
contemplates issuance of a permit or
administrative order that would specify
applicable opacity limits. In the case of
FirstEnergy’s Bay Shore plant, Ohio
issued a preliminary proposed permit
on February 19, 2004, that proposed to
subject this facility to general opacity
limits (i.e., limits that reflect no EVEL).
FirstEnergy had the opportunity to
comment at that time on whether an
EVEL was warranted at this facility.
Ohio considered comments it received
and issued a final permit, again
applying general opacity limits, on
November 19, 2004. This case illustrates
the fact that the process requested by
Ohio provides suitable opportunity for
comment on the merits of particular
opacity limits at particular facilities
during the State process for issuing
opacity limits.

FirstEnergy evidently had adequate
notice of EPA’s proposed action, insofar
as a law firm submitted comments on its
behalf. FirstEnergy’s Bay Shore facility
is the only operating facility with an
SIP-approved EVEL that clearly has no
EVEL following today’s action. This
provides further evidence that EPA
provided adequate notice and
opportunity for comment on the
proposed rulemaking.

Comment: FirstEnergy believes that
“elimination of [EVELs established
through SIP approval] should be subject
to the same process and the same
scrutiny as their initial adoption.”
FirstEnergy notes that the past
rulemaking that approved these EVELs
provided a review of the basis and
justification for approving these specific
EVELs. FirstEnergy states that “EPA
must, at a minimum, provide an
explanation of the change in facts and/
or change in law” that warrants
changing the SIP by eliminating these
EVELs. (FirstEnergy believes that EPA
has found the SIP “‘substantially
inadequate”’; this comment is addressed
separately below.)

Response: Under OAC 3745-17—
07(C), Ohio is to conduct a periodic
review of opacity limits of Ohio sources.
The review may suggest that either an

increase or a decrease in opacity limits
is warranted; in either case, due to the
adequacy of the process being approved,
EPA believes that the opacity limits that
are shown to be warranted according to
the procedures and criteria of OAC
3745-17-07(C) need not be reviewed by
EPA as SIP revisions.

The periodic review of opacity limits
is an important feature of Ohio’s rule.
Facilities can achieve varying opacity
levels as control technology improves
and as plant conditions change with
time. EVELs often remain in the SIP
longer than they are warranted, and
Ohio’s rule offers a procedure that
facilitates periodic review to assure that
opacity limits remain appropriate for
current conditions. Indeed, this periodic
review was an important advantage of
OAC 3745—-17—-07(C) factoring into
EPA’s decision to approve this rule.

FirstEnergy seems to wish that an
EVEL that EPA found warranted under
conditions that applied over 20 years
ago would be more difficult to rescind
than an EVEL that Ohio might currently
establish. In particular, FirstEnergy
wishes for EPA to disallow rescission of
EVELs that have been approved into the
SIP unless the rescission undergoes full
SIP review.

EPA does not agree with FirstEnergy’s
recommendation. EPA believes that
Ohio’s rule is appropriately designed
with appropriate procedures regardless
of whether or not an affected facility has
a previously SIP-approved EVEL. Ohio’s
rule provides for a review based on
current conditions at each facility, with
Ohio establishing opacity limits that are
currently appropriate without regard to
whether different opacity limits may
have been appropriate in the past. In
cases like FirstEnergy’s Bay Shore
facility, where Ohio has determined that
no EVEL is currently warranted, EPA
believes that this change in opacity
limits should reflect the same process
(involving immediate effectiveness) as
applies to any other Ohio EVEL review.

Comment: FirstEnergy believes that
“EPA must * * * provide an
explanation of [the basis for finding] the
current SIP ‘substantially inadequate,’
pursuant to Section 110(a)(2)(H)(ii) of
the Clean Air Act. EPA must also follow
the statutorily prescribed procedures for
correcting substantially inadequate
SIPs.”

Response: This rulemaking reflects no
finding of the current SIP to be
“substantially inadequate.” Ohio has
requested that EPA approve a rule that
would change the process for taking
actions on EVELs in Ohio and that
would alter the federally enforceable
opacity limits according to
determinations on EVELs that Ohio has

made and will make. EPA is approving
this rule.

Comment: FirstEnergy further objects
to EPA’s proposal to discontinue EVELSs
without explicitly modifying the text in
the Code of Federal Regulations that
identifies the EVELs as part of the SIP.
A footnote to this comment identifies
FirstEnergy’s Bay Shore facility as
having an EVEL that “would be
eliminated upon finalization of the
proposed action but would still be
reflected in the Ohio SIP.” In
FirstEnergy’s view, with this approach,
the Code of Federal Regulations “would
no longer accurately reflect the contents
of the Ohio SIP and the SIP would be
more confusing than ever.” FirstEnergy
concludes that if “EPA is to eliminate
EVELs as part of this rulemaking, EPA
needs to identify those EVELs in its
proposed rulemaking with specificity
and, if the proposal is finalized, EPA
needs to modify the text of the CFR
accordingly.”

Response: Upon review, EPA agrees to
honor the commenter’s recommendation
that EPA modify the CFR for all EVELs
that are currently in the SIP. To help
implement the process being approved
today, a process that provides that a
source shall be subject to a federally
enforceable EVEL if and only if Ohio
has established a currently effective
EVEL pursuant to OAC 3745-17—-07(C),
EPA is modifying the text of the CFR to
remove EVELs that are explicitly or
implicitly identified as part of the SIP.
As proposed, EPA will rescind from the
SIP paragraphs (c)(62) and (c)(65) of 40
CFR 52.1870, which currently name the
only EVELs explicitly identified in the
SIP. EPA will also amend the language
of 40 CFR 52.1870(c)(58) to clarify that
the EVELs that were included in the
permit that EPA approved for
FirstEnergy’s Bay Shore facility are no
longer part of the SIP. EPA believes that
the SIP includes no other EVELSs, so no
other amendments to existing SIP
language are necessary. At the effective
date of this rulemaking, the Denman
Tire Corporation facility will be subject
to an EVEL by virtue of an EVEL being
specified in the facility’s Title V permit,
and no other facilities will be subject to
an EVEL.

III. What Action Is EPA Taking Today?

EPA is approving OAC 3745-17-07(C)
as submitted by Ohio on July 18, 2000.
Under the procedures of this rule, a
facility shall be subject to a federally
enforceable EVEL if and only if the
facility is subject to an EVEL that Ohio
has established pursuant to OAC 3745—
17-07(C). To implement this procedure,
and to avoid potential for confusion
regarding previously approved EVELs,
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EPA is removing the previously
approved EVELs from the SIP. Hereafter,
EPA intends that federally enforceable
EVELs will not be codified in the Code
of Federal Regulations as part of the SIP
but will instead be reflected only in the
permit or other document that Ohio
uses to establish the EVEL. Therefore,
EPA is rescinding paragraphs (c)(62)
and (c)(65) of 40 CFR 52.1870 and is
adding language to 40 CFR
52.1870(c)(58) clarifying that the EVEL
for FirstEnergy’s Bay Shore facility is no
longer part of the SIP. These revisions
will help clarify that the federally
enforceable opacity limits for a facility
shall reflect only those EVELs that have
been established by Ohio and are
currently in effect in accordance with
OAC 3745-17-07(C).

IV. What Statutory and Executive
Orders Apply?

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a “significant
regulatory action” under Executive
Order 12866 or a ‘‘significant regulatory
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—-4).

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it approves a
state rule implementing a Federal
Standard.

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 17,
2007. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See Section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.

Dated: August 24, 2007.

Richard C Karl,

Acting Regional Administrator, Region 5.

m For the reasons stated in the preamble,
part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart KK—Ohio

m 2. Section 52.1870 is amended as
follows:

m a. By removing and reserving
paragraphs (c)(62) and (c)(65).

m b. By revising paragraphs (c)(58) and
(c)(134) to read as follows:

§52.1870 Identification of plan.

* * * * *
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(C) * k%

(58) On July 14, 1982, the State
submitted revisions to its State
Implementation Plan for TSP and SO2
for Toledo Edison Company’s Bay Shore
Station in Lucas County, Ohio, except
that the equivalent visible emission
limitations in this submittal are no

longer in effect.
* * * * *

(134) On July 18, 2000, the Ohio
Environmental Protection Agency
submitted revised rules for particulate
matter. Ohio adopted these revisions to
address State-level appeals by various
industry groups of rules that the State
adopted in 1995 that EPA approved in
1996. The revisions provide
reformulated limitations on fugitive
emissions from storage piles and plant
roadways, selected revisions to emission
limits in the Cleveland area, provisions
for Ohio to follow specified criteria to
issue replicable equivalent visible
emission limits, the correction of limits
for stationary combustion engines, and
requirements for continuous emissions
monitoring as mandated by 40 CFR part
51, Appendix P. The State’s submittal
also included modeling to demonstrate
that the revised Cleveland area emission
limits continue to provide for
attainment of the PM, standards. EPA
is disapproving two paragraphs that
would allow revision of limits
applicable to Ford Motor Company’s
Cleveland Casting Plant through permit
revisions without the full EPA review
provided in the Clean Air Act.

(i) Incorporation by reference.

(A) The following rules in Ohio
Administrative Code Chapter 3745-17
as effective January 31, 1998: Rule OAC
3745-17-01, entitled Definitions, Rule
OAC 3745-17-03, entitled Measurement
methods and procedures, Rule OAC
3745-17-04, entitled Compliance time
schedules, Rule OAC 3745-17-07,
entitled Control of visible particulate
emissions from stationary sources, Rule
OAC 3745-17-08, entitled Restriction of
emission of fugitive dust, Rule OAC
3745-17-11, entitled Restrictions on
particulate emissions from industrial
processes, Rule OAC 3745-17-13,
entitled Additional restrictions on
particulate emissions from specific air
contaminant sources in Jefferson
county, and OAC 3745-17-14, entitled
Contingency plan requirements for
Cuyahoga and Jefferson counties.

(B) Rule OAC 3745-17-12, entitled
Additional restrictions on particulate
emissions from specific air contaminant
sources in Cuyahoga county, as effective
on January 31, 1998, except for
paragraphs (I)(50) and (I)(51).

(C) Engineering Guide #13, as revised
by Ohio EPA, Division of Air Pollution
Control, on June 20, 1997.

(D) Engineering Guide #15, as revised
by Ohio EPA, Division of Air Pollution
Control, on June 20, 1997.

(ii) Additional material.

(A) Letter from Robert Hodanbosi,
Chief of Ohio EPA’s Division of Air
Pollution Control, to EPA, dated
February 12, 2003.

(B) Telefax from Tom Kalman, Ohio
EPA, to EPA, dated January 7, 2004,
providing supplemental documentation
of emissions estimates for Ford’s
Cleveland Casting Plant.

(C) Memorandum from Tom Kalman,
Ohio EPA to EPA, dated February 1,
2005, providing further supplemental
documentation of emission estimates.

(D) E-mail from Bill Spires, Ohio EPA
to EPA, dated April 21, 2005, providing
further modeling analyses.

[FR Doc. E7—20253 Filed 10-15-07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2007-0376; FRL-8477-4]

Approval of Implementation Plans of
lllinois: Clean Air Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a revision to
the Illinois State Implementation Plan
(SIP) submitted on September 14, 2007.
This revision addresses the
requirements of EPA’s Clean Air
Interstate Rule (CAIR), promulgated on
May 12, 2005, and subsequently revised
on April 28, 2006, and December 13,
2006. EPA is determining that the SIP
revision fully meets the CAIR
requirements for Illinois. Therefore, as a
consequence of the SIP approval, EPA
will also withdraw the CAIR Federal
Implementation Plans (CAIR FIPs)
concerning sulfur dioxide (SO,),
nitrogen oxides (NOx) annual, and NOx
ozone season emissions for [llinois. The
CAIR FIPs for all States in the CAIR
region were promulgated on April 28,
2006 and subsequently revised on
December 13, 2006.

CAIR requires States to reduce
emissions of SO, and NOx that
significantly contribute to, and interfere
with maintenance of, the national
ambient air quality standards (NAAQS)
for fine particulates (PM> s) and/or
ozone in any downwind state. CAIR

establishes State budgets for SO, and
NOx and requires States to submit SIP
revisions that implement these budgets
in States that EPA concluded did
contribute to nonattainment in
downwind states. States have the
flexibility to choose which control
measures to adopt to achieve the
budgets, including participating in the
EPA-administered cap-and-trade
programs. In the SIP revision that EPA
is approving, Illinois meets CAIR
requirements by participating in the
EPA-administered cap-and-trade
programs addressing SO», NOx annual,
and NOx ozone season emissions.

DATES: This direct final rule will be
effective December 17, 2007, unless EPA
receives adverse comments by
November 15, 2007. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2007-0376, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: mooney.john@epa.gov.

3. Fax: (312) 886-5824.

4. Mail: “EPA-R05-0OAR-2007—
0376, John M. Mooney, Chief, Criteria
Pollutant Section, Air Programs Branch
(AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery or Courier: John M.
Mooney, Chief, Criteria Pollutant
Section, Air Programs Branch (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Illinois 60604. Such deliveries are only
accepted during the Regional Office’s
normal hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05—OAR-2007—
0376. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov website is an
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“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters and any form of
encryption and should be free of any
defects or viruses. For additional
information about EPA’s public docket
visit the EPA Docket Center homepage
at http://www.epa.gov/epahome/
dockets.htm.

Docket: All documents in the
electronic docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., GBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. EPA requests that if at all
possible, you contact John Summerhays,
Environmental Scientist, at (312) 886—
6067 to schedule your inspection. The
Regional Office’s official hours of
business are Monday through Friday,
8:30 to 4:30, excluding federal holidays.
FOR FURTHER INFORMATION CONTACT: John
Summerhays, Environmental Scientist,
Criteria Pollutant Section, Air Programs
Branch (AR-18J), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6067,
summerhays.john@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. What Actions Is EPA Taking?

EPA is approving a revision to the
Illinois SIP, submitted in final form on
September 14, 2007, reflecting rules
adopted by Illinois on August 23, 2007.
In its SIP revision, Illinois meets CAIR
requirements by requiring certain
electric generating units (EGUs) to
participate in the EPA-administered
State CAIR cap-and-trade programs
addressing SO, NOx annual, and NOx
ozone season emissions. EPA has
determined that the SIP meets the
applicable requirements of CAIR. As a
consequence of the SIP approval, the
Administrator of EPA will also issue a
final rule to withdraw the FIPs
concerning SO,, NOx annual, and NOx
ozone season emissions for Illinois. That
action will remove and reserve 40 CFR
52.745 and 52.746. The withdrawal of
the CAIR FIPs for Illinois is a
conforming amendment that must be
made once the SIP approval is effective
because EPA’s authority to issue the
FIPs was premised on a deficiency in
the SIP for Illinois. Once the SIP
approval becomes effective, EPA no
longer has authority for the FIPs. Thus,
EPA will not have the option of
maintaining the FIPs following the full
SIP approval. Accordingly, EPA does
not intend to offer an opportunity for a
public hearing or an additional
opportunity for written public comment
on the withdrawal of the FIPs.

II. What is the Regulatory History of
CAIR and the CAIR FIPs?

CAIR was published by EPA on May
12, 2005 (70 FR 25162). In this rule,
EPA determined that 28 States and the
District of Columbia contribute
significantly to nonattainment and
interfere with maintenance of the
NAAQS for PM, s and/or 8-hour ozone
in downwind States in the eastern part
of the country. As a result, EPA required
those upwind States to revise their SIPs
to include control measures that reduce
emissions of SO,, which is a precursor
to PM, s formation, and/or NOx, which
is a precursor to both ozone and PM, s

formation. For jurisdictions that
contribute significantly to downwind
PM. s nonattainment, CAIR sets annual
State-wide emission reduction
requirements (i.e., budgets) for SO, and
annual State-wide emission reduction
requirements for NOx. Similarly, for
jurisdictions that contribute
significantly to 8-hour ozone
nonattainment, CAIR sets State-wide
emission reduction requirements for
NOx for the ozone season (May 1st to
September 30th). Under CAIR, States
may implement these reduction
requirements by participating in the
EPA-administered cap-and-trade
programs or by adopting any other
control measures.

CAIR explains to subject States what
must be included in SIPs to address the
requirements of section 110(a)(2)(D) of
the Clean Air Act (CAA) with regard to
interstate transport with respect to the
8-hour ozone and PM, s NAAQS. EPA
made national findings, effective on
May 25, 2005, that the States had failed
to submit SIPs meeting the requirements
of section 110(a)(2)(D). The SIPs were
due in July 2000, 3 years after the
promulgation of the 8-hour ozone and
PM,.s NAAQS. These findings started a
2-year clock for EPA to promulgate a FIP
to address the requirements of section
110(a)(2)(D). Under CAA section
110(c)(1), EPA may issue a FIP anytime
after such findings are made and must
do so within two years unless a SIP
revision correcting the deficiency is
approved by EPA before the FIP is
promulgated.

On April 28, 2006, EPA promulgated
FIPs for all States covered by CAIR in
order to ensure the emissions reductions
required by CAIR are achieved on
schedule. Each CAIR State is subject to
the FIPs until the State fully adopts, and
EPA approves, a SIP revision meeting
the requirements of CAIR. The CAIR
FIPs require EGUs to participate in the
EPA-administered CAIR SO,, NOx
annual, and NOx ozone season trading
programs, as appropriate. The CAIR FIP
SO,, NOx annual, and NOx ozone
season trading programs impose
essentially the same requirements as,
and are integrated with, the respective
CAIR SIP trading programs. The
integration of the FIP and SIP trading
programs means that these trading
programs will work together to create
effectively a single trading program for
each regulated pollutant (SO,, NOx
annual, and NOx ozone season) in all
States covered by the CAIR FIP or SIP
trading program for that pollutant. The
CAIR FIPs also allow States to submit
abbreviated SIP revisions that, if
approved by EPA, will automatically
replace or supplement certain CAIR FIP
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provisions (e.g., the methodology for
allocating NOx allowances to sources in
the State), while the CAIR FIP remains
in place for all other provisions.

On April 28, 2006, EPA published
two additional CAIR-related final rules
that added the States of Delaware and
New Jersey to the list of States subject
to CAIR for PM, s and announced EPA’s
final decisions on reconsideration of
five issues, without making any
substantive changes to the CAIR
requirements.

III. What are the General Requirements
of CAIR and the CAIR FIPs?

CAIR establishes State-wide emission
budgets for SO, and NOx and is to be
implemented in two phases. The first
phase of NOx reductions starts in 2009
and continues through 2014, while the
first phase of SO, reductions starts in
2010 and continues through 2014. The
second phase of reductions for both
NOx and SO, starts in 2015 and
continues thereafter. CAIR requires
States to implement the budgets by
either: (1) Requiring EGUs to participate
in the EPA-administered cap-and-trade
programs; or (2) adopting other control
measures of the State’s choosing and
demonstrating that such control
measures will result in compliance with
the applicable State SO, and NOx
budgets.

The May 12, 2005, and April 28, 2006,
CAIR rules provide model rules that
States must adopt (with certain limited
changes, if desired) if they want to
participate in the EPA-administered
trading programs.

With two exceptions, only States that
choose to meet the requirements of
CAIR through methods that exclusively
regulate EGUs are allowed to participate
in the EPA-administered trading
programs. One exception is for States
that adopt the opt-in provisions of the
model rules to allow non-EGUs
individually to opt into the EPA-
administered trading programs. The
other exception is for States that include
all non-EGUs from their NOx SIP Call
trading programs in their CAIR NOx
ozone season trading programs.

IV. What Are the Types of CAIR SIP
Submittals?

States have the flexibility to choose
the type of control measures they will
use to meet the requirements of CAIR.
EPA anticipates that most States will
choose to meet the CAIR requirements
by selecting an option that requires
EGUs to participate in the EPA-
administered CAIR cap-and-trade
programs. For such States, EPA has
provided two approaches for submitting
and obtaining approval for CAIR SIP

revisions. States may submit full SIP
revisions that adopt the model CAIR
cap-and-trade rules. If approved, these
SIP revisions will fully replace the CAIR
FIPs. Alternatively, States may submit
abbreviated SIP revisions. These SIP
revisions will not replace the CAIR FIPs;
however, the CAIR FIPs provide that,
when approved, the provisions in these
abbreviated SIP revisions will be used
instead of or in conjunction with, as
appropriate, the corresponding
provisions of the CAIR FIPs (e.g., the
NOx allowance allocation
methodology).

A State submitting a full SIP revision
may either adopt regulations that are
substantively identical to the model
rules or incorporate by reference the
model rules. CAIR provides that States
may only make limited changes to the
model rules if the States want to
participate in the EPA-administered
trading programs. A full SIP revision
may change the model rules only by
altering their applicability and
allowance allocation provisions to:

1. Include NOx SIP Call trading
sources that are not EGUs under CAIR
in the CAIR NOx ozone season trading
program;

2. Provide for State allocation of NOx
annual or ozone season allowances
using a methodology chosen by the
State;

3. Provide for State allocation of NOx
annual allowances from the compliance
supplement pool (CSP) using the State’s
choice of allowed, alternative
methodologies; or

4. Allow units that are not otherwise
CAIR units to opt individually into the
CAIR SO,, NOx annual, or NOx ozone
season trading programs under the opt-
in provisions in the model rules.

An approved CAIR full SIP revision
addressing EGUs’ SO,, NOx annual, or
NOx ozone season emissions will
replace the CAIR FIP for that State for
the respective EGU emissions.

V. Description of Illinois’ CAIR SIP
Submittal

A. The Background of Illinois’ Submittal

On March 29, 2007, lllinois submitted
draft rules and voluminous supporting
material for addressing CAIR
requirements. These rules had been
proposed by the Illinois Environmental
Protection Agency (Illinois EPA) to the
Illinois Pollution Control Board (IPCB)
on May 30, 2006. (IPCB is the board
responsible for adopting environmental
regulations in Illinois.) The IPCB held
hearings on these proposed rules on
October 10 through October 12, 20086,
and again on November 28 and
November 29, 2006. Following these

hearings and following discussions with
interested parties, the Illinois EPA
recommended a revised set of rules to
the IPCB on January 5, 2007. These rules
constitute the regulatory portion of the
submittal by Illinois on March 29, 2007.
In addition to the rules, Illinois’ March
2007 submittal included voluminous
supporting material used in the state
rulemaking process to support the rules.
This material included such documents
as transcripts of hearings and
Alternative Control Techniques
documents describing NOx control
options. IPCB then solicited further
comment on refined versions of the
rules. On June 29, 2007, Illinois EPA
submitted comments on the “first
notice” rules to EPA, including
recommended rule language.

IPCB adopted final rules on August
23, 2007, effective August 31, 2007.
IPCB makes the full set of relevant
documents, including the final rules,
available on its Web site, either by
accessing http://www.ipcb.state.il.us/
and selecting docket R2006-026 or by
directly accessing http://www.ipcbh.state.
il.us/cool/external/
CaseView2.asp?referer=
coolsearch&case=R2006-026.

Ilinois EPA submitted the final rules
by a submittal postmarked September
14, 2007. Although the submittal letter
was undated, EPA considers this
package to have been submitted on the
postmark date, i.e., September 14, 2007.
This submittal also included interim
draft rules and other materials
developed during the IPCB rulemaking
process after March 2007. The focus of
EPA’s rulemaking is on whether the
final rules that Illinois adopted would
satisfy EPA’s requirements under CAIR.

B. Summary of Illinois’ Rules

Part 225 of Title 35 of the Illinois
Administrative Code, entitled “Control
Of Emissions From Large Combustion
Sources,” includes numerous provisions
addressing utility emissions of SO,,
NOx, and mercury. These rules are
designed to address the requirements of
both the CAIR and the Clean Air
Mercury Rule (CAMR). Today’s action
addresses the CAIR portions of the Part
225 rules.

Part 225 includes six subparts:
Subpart A, entitled “General
Provisions,” Subpart B, entitled
“Control Of Mercury Emissions From
Coal-Fired Electric Generating Units,”
Subpart C, entitled “CAIR SO, Trading
Program,” Subpart D, entitled “CAIR
NOx Annual Trading Program,” Subpart
E, entitled “CAIR NOx Ozone Season
Trading Program, and Subpart F,
entitled “Combined Pollutant
Standards.” The CAIR provisions are
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addressed in subparts A, C, D, and E.
Subpart B, which addresses mercury,
was not included in Illinois’ submittal
and was submitted separately. Subpart F
was included in Illinois’ September
2007 submittal but may be considered a
part of Illinois’ mercury plan; EPA will
address Subpart F as part of EPA’s
separate rulemaking addressing Illinois’
mercury rules.

Subpart A contains general
provisions, most notably including
definitions and incorporation by
reference. The definitions reflect the
definitions given in the CAIR model
rules and are included for terms that are
used in Illinois’ rules. (Although some
definitions are pertinent to the
regulation of mercury, today’s action
only addresses the adequacy of these
definitions for CAIR purposes. Separate
rulemaking will address the adequacy of
these definitions for mercury regulation
purposes.) The incorporation by
reference incorporates almost the
entirety of the CAIR model rules. With
respect to the SO, program in 40 CFR
part 96, Illinois’ rules incorporate
subpart AAA (CAIR SO, Trading
Program General Provisions); 40 CFR
part 96, subpart BBB (CAIR Designated
Representative for CAIR SO, Sources);
40 CFR part 96, subpart FFF (CAIR SO,
Allowance Tracking System); 40 CFR
part 96, subpart GGG (CAIR SO,
Allowance Transfers); and 40 CFR part
96, subpart HHH (Monitoring and
Reporting), with two exceptions. Illinois
does not incorporate 40 CFR 96.204
(entitled “Applicability”’), and 96.206
(entitled ““Standard requirements”). For
these two sections, Illinois instead has
adopted language that is effectively
identical to the language in EPA’s model
rule. Illinois also has adopted language
addressing permitting requirements
instead of incorporating subpart CCC by
reference, and Illinois does not provide
for opt-ins and therefore neither
incorporates subpart III by reference nor
adopts any similar state language.
Nlinois’ incorporation by reference for
the ozone season NOx program and for
the annual NOx program closely
parallels the incorporation by reference
for the SO, program. EPA’s model rules
for NOx, unlike the model rules for SO»,
have allowance allocation provisions (in
40 CFR part 96, subparts E and EE,
respectively, and in related provisions
in 40 CFR 96.105(b)(2) and
96.305(b)(2)). However, Illinois did not
incorporate these allocation provisions
by reference and instead adopted its
own provisions.

Subpart C of Illinois’ rule addresses
the SO, requirements of CAIR. This
subpart includes six sections, entitled,
“Purpose,” “Applicability,”

“Compliance Requirements,” “Appeal
Procedures,” “Permit Requirements,”
and “Trading Program” respectively.
The purpose is to regulate SO,
emissions in accordance with EPA’s
CAIR requirements. The requirements
apply in general to boilers and
combustion turbines that serve
generators with capacity to produce
greater than 25 megawatts, with an
exemption for some cogeneration units
and solid waste incineration units.
Units subject to these rules must comply
with allowance holding requirements
and emissions monitoring requirements
incorporated by reference from 40 CFR
part 96. Procedures for appealing EPA
decisions in the SO, trading program are
the procedures given in 40 CFR part 78.
Owners or operators of units subject to
the program must apply for a permit
that will specify the requirements under
the program that will apply to the
source. Allowance allocations are the
allocations determined in the Acid Rain
Program under title IV of the CAA. After
the end of each year starting with 2010,
allowances held by a source are
deducted to cover the source’s
emissions, according to retirement ratios
that EPA has mandated.

Subpart D of Illinois’ rules addresses
the NOx annual trading program of the
CAIR. The sections described above in
Subpart C (Illinois’ SO, program rules)
are also present in Subpart D, using
nearly identical language. In addition,
Subpart D includes extensive sections
addressing allowance allocations.
Unlike the SO, program, which relies on
allowances issued under the Acid Rain
Program, the annual NOx program relies
on newly issued allowances. EPA gives
states substantial flexibility in the
allocation of NOx allowances so long as
the total number of allowances allocated
is within the state’s budget that EPA has
established and so long as certain timing
requirements concerning the
determination and submission to the
Administrator of allocations are met.
Section VI.D below describes Illinois’
NOx allowance allocation systems in
more detail.

Subpart E of Illinois’ rules address the
NOx ozone season trading program.
These rules are again quite similar to the
rules in Subparts C and D (for the SO»
and the annual NOx trading programs,
respectively), including rules providing
for allowance allocations that are quite
similar to the provisions in Subpart D.
Again, this allocation system is
described in more detail in section VI.D
below.

The CAIR NOx ozone season program
is designed to replace the program
known as the NOx SIP Call trading
program. Therefore, a state like Illinois

that is subject to both sets of
requirements must adopt CAIR rules
that suitably replace the state’s NOx SIP
Call trading program rules. Most
notably, the state must adopt control
measures that will achieve the amount
of NOx emission reductions that were
projected to be achieved by sources that
were covered by the NOx SIP Call
trading program but that are not covered
by the CAIR NOx ozone season trading
program. In addition, such states must
address several transition issues such as
the status of allowances issued under
the NOx SIP Call that remain in
circulation after the NOx SIP Call ends.

Illinois’ CAIR submittal does not fully
address the replacement of the NOx SIP
Call. Illinois’ CAIR NOx ozone season
trading program addresses the emissions
from EGUs and do not address
emissions from non-EGUs that are
covered by the NOx SIP Call trading
program. Non-EGUs in Illinois will thus
not be part of the CAIR NOx ozone
season trading program. Illinois is
instead pursuing ‘‘reasonably available
control technology (RACT) rules” that
would subject the non-EGUs to specific
emission limits. Illinois’ rules also do
not fully address the issues relating to
transition from the NOx SIP Call
program to the CAIR program.

VI. Analysis of Illinois’ CAIR SIP
Submittal

A. State Budgets for Allowance
Allocations

The CAIR NOx annual and ozone
season budgets were developed from
historical heat input data for EGUs.
Using these data, EPA calculated annual
and ozone season regional heat input
values, which were multiplied by 0.15
Ib/mmBtu, for phase 1, and 0.125 lb/
mmBtu, for phase 2, to obtain regional
NOx budgets for 2009—-2014 and for
2015 and thereafter, respectively. EPA
derived the State NOx annual and ozone
season budgets from the regional
budgets using State heat input data
adjusted by fuel factors.

The CAIR State SO, budgets were
derived by discounting the tonnage of
emissions authorized by annual
allowance allocations under the Acid
Rain Program. Under CAIR, each
allowance allocated in the Acid Rain
Program for the years in phase 1 of CAIR
(2010 through 2014) authorizes 0.50 ton
of SO, emissions in the CAIR trading
program, and each Acid Rain Program
allowance allocated for the years in
phase 2 of CAIR (2015 and thereafter)
authorizes 0.35 ton of SO, emissions in
the CAIR trading program.

In today’s action, EPA is approving
Illinois’ SIP revision that adopts the
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NOx budgets and conforms with the SO,
budgets established for the State in
CAIR. For NOx annual emissions, these
budgets are 76,230 tons for each year
from 2009 to 2014 and 63,525 tons for
each year thereafter. For NOx ozone
season emissions these budgets are
30,701 for each year from 2009 to 2014
and 28,981 tons for each year thereafter.
For SO, Illinois’ rules provide for
retirement ratios that, in concert with
the number of allowances that EPA will
issue under the Acid Rain Program, will
reflect the budgets of 192,671 tons for
each year from 2010 to 2014 and
134,869 tons for each year thereafter.

B. CAIR Cap-and-Trade Programs

The CAIR NOx annual and ozone-
season model trading rules both largely
mirror the structure of the NOx SIP Call
model trading rule in 40 CFR part 96,
subparts A through I. While the
provisions of the NOx annual and
ozone-season model rules are similar,
there are some differences. For example,
the NOx annual model rule (but not the
NOx ozone season model rule) provides
for a CSP, which is discussed below and
under which allowances may be
awarded for early reductions of NOx
annual emissions. As a further example,
the NOx ozone season model rule
reflects the fact that the CAIR NOx
ozone season trading program replaces
the NOx SIP Call trading program after
the 2008 ozone season and is
coordinated with the NOx SIP Call
program. The NOx ozone season model
rule provides incentives for early
emissions reductions by allowing
banked, pre-2009 NOx SIP Call
allowances to be used for compliance in
the CAIR NOx ozone-season trading
program. In addition, States have the
option of continuing to meet their NOx
SIP Call requirement by participating in
the CAIR NOx ozone season trading
program and including all their NOx SIP
Call trading sources in that program.

The provisions of the CAIR SO,
model rule are also similar to the
provisions of the NOx annual and ozone
season model rules. However, the SO»
model rule is coordinated with the
ongoing Acid Rain SO, cap-and-trade
program under CAA title IV. The SO,
model rule uses the title IV allowances
for compliance, with each allowance
allocated for 2010-2014 authorizing
only 0.50 ton of emissions and each
allowance allocated for 2015 and
thereafter authorizing only 0.35 ton of
emissions. Banked title IV allowances
allocated for years before 2010 can be
used at any time in the CAIR SO, cap-
and-trade program, with each such
allowance authorizing 1 ton of
emissions. Title IV allowances are to be

freely transferable among sources
covered by the Acid Rain Program and
sources covered by the CAIR SO, cap-
and-trade program.

EPA also used the CAIR model
trading rules as the basis for the trading
programs in the CAIR FIPs. The CAIR
FIP trading rules are virtually identical
to the CAIR model trading rules, with
changes made to account for federal
rather than state implementation. The
CAIR model SO,, NOx annual, and NOx
ozone season trading rules and the
respective CAIR FIP trading rules are
designed to work together as integrated
SO», NOx annual, and NOx ozone
season trading programs.

In the SIP revision, Illinois chose to
implement its CAIR budgets by
requiring EGUs to participate in EPA-
administered cap-and-trade programs
for SO, NOx annual, and NOx ozone
season emissions. Illinois has adopted a
full SIP revision that adopts, with
certain allowed changes discussed
below, the CAIR model cap-and-trade
rules for SO,, NOx annual, and NOx
ozone season emissions.

C. Applicability Provisions for non-EGU
NOx SIP Call Sources

In general, the CAIR model trading
rules apply to any stationary, fossil-fuel-
fired boiler or stationary, fossil-fuel-
fired combustion turbine serving at any
time, since the later of November 15,
1990, or the start-up of the unit’s
combustion chamber, a generator with
nameplate capacity of more than 25
MWe producing electricity for sale.

States have the option of bringing in,
for the CAIR NOx ozone season program
only, those units in the State’s NOx SIP
Call trading program that are not EGUs
as defined under CAIR. However,
Ilinois has chosen not to expand the
applicability provisions of the CAIR
NOx ozone season trading program to
include all non-EGUs in the State’s NOx
SIP Call trading program.

D. NOx Allowance Allocations

Under the NOx allowance allocation
methodology in the CAIR model trading
rules and in the CAIR FIP, NOx annual
and ozone season allowances are
allocated to units that have operated for
five years, based on heat input data from
a three-year period that are adjusted for
fuel type by using fuel factors of 1.0 for
coal, 0.6 for oil, and 0.4 for other fuels.
The CAIR model trading rules and the
CAIR FIP also provide a new unit set-
aside from which units without five
years of operation are allocated
allowances based on the units’ prior
year emissions.

States may establish in their SIP
submissions a different NOx allowance

allocation methodology that will be
used to allocate allowances to sources in
the States if certain requirements are
met concerning the timing of
submission of units’ allocations to the
Administrator for recordation and the
total amount of allowances allocated for
each control period. In adopting
alternative NOx allowance allocation
methodologies, States have flexibility
with regard to:

1. The cost to recipients of the
allowances, which may be distributed
for free or auctioned;

2. The frequency of allocations;

3. The basis for allocating allowances,
which may be distributed, for example,
based on historical heat input or electric
and thermal output; and

4. The use of allowance set-asides
and, if used, their size.

Ilinois applied this flexibility to
adopt systems for allocating allowances
for the CAIR NOx annual trading
program and for the CAIR NOx ozone
season trading program that differ in
several respects from the allocation
systems in EPA’s model rule. For both
trading programs, Illinois sets aside 5
percent of the allowances for new
sources and 25 percent for a “clean air
set aside.” Under the clean air set aside,
Illinois distributes allowances to three
types of projects: (1) Projects that use
renewable energy or that improve
energy efficiency, (2) clean coal
technology projects, including clean
coal burning equipment (mainly
integrated gasification combined cycle
units), and (3) upgrades to pollution
control equipment. While EPA expects
Mlinois’ utilities to install several
emission control systems even without
this provision, this provision provides
further incentive for Illinois utilities to
install controls. Illinois also dedicates
some of the set aside allowances for
distribution for projects that are done
relatively early. The rules require
project sponsors to apply for allowances
from this set aside, and the rules
identify the criteria by which Illinois is
to determine the number of allowances
to be issued for a given project. The
rules specify an initial subdivision of
the clean air set aside according to
project type, but the rules also provide
for redistributing allocations among
subdivisions if Illinois receives more or
fewer requests for particular types of
projects. The rules also specify how the
new source set aside is to be allocated.

Ilinois’ rules provide that the
allowances that are not set aside are
allocated according to electrical output,
with the caveat that the utilities are
initially given the option of determining
output either directly or as a fixed
efficiency factor times heat input. In



Federal Register/Vol. 72, No. 199/ Tuesday, October 16, 2007 /Rules and Regulations

58533

either case, the output value is further
adjusted, depending on the type of fuel
burned, to reflect the emission rates
expected from burning different fuels. In
particular, the output from coal-fired
units is unadjusted, the output from oil-
fired units is multiplied by 0.6, and the
output from units combusting other
fuels is multiplied by 0.4.

EPA notes that, in sections 225.450(e)
and 225.550(e), Illinois requires that, for
purposes of monitoring output, the
owner or operation of a CAIR unit must
maintain a monitoring plan meeting
certain requirements of “40 CFR part 60
or 75, as applicable.” Sections 225.450
and 225.550 address ‘‘Monitoring,
Recordkeeping, and Reporting
Requirements for Gross Electrical
Output and Useful Thermal Energy”,
and paragraph (e) of each of these
sections specifically mention “gross
electrical output.” Consequently, EPA
interprets sections 225.450(e) and
225.550(e) as limited to plans for
monitoring output and as consistent
with, and in addition to, the monitoring
plan requirements under 40 CFR part
96, subparts HH and HHHH, which
requirements are referenced in sections
225.410(c)(1) and 225.510(c)(1).

E. Allocation of NOx Allowances From
Compliance Supplement Pool

The CAIR establishes a CSP to
provide an incentive for early
reductions in NOx annual emissions.
The CSP consists of 200,000 CAIR NOx
annual allowances of vintage 2009 for
the entire CAIR region, and a State’s
share of the CSP is based upon the
projected magnitude of the emission
reductions required by CAIR in that
State. States may distribute CSP
allowances, one allowance for each ton
of early reduction, to sources that make
NOx reductions during 2007 or 2008
beyond what is required by any
applicable State or Federal emission
limitation. States also may distribute
CSP allowances based upon a
demonstration of need for an extension
of the 2009 deadline for implementing
emission controls. However, Illinois has
chosen not to distribute the allowances
of a CSP.

F. Individual Opt-in Units

The opt-in provisions of the CAIR SIP
model trading rules allow certain non-
EGUs (i.e., boilers, combustion turbines,
and other stationary fossil-fuel-fired
devices) that do not meet the
applicability criteria for a CAIR trading
program to participate voluntarily in
(i.e., opt into) the CAIR trading program.
In the model rule, a non-EGU may opt
into one or more of the CAIR trading
programs. In order to qualify to opt into

a CAIR trading program, a unit must
vent all emissions through a stack and
be able to meet monitoring,
recordkeeping, and recording
requirements of 40 CFR part 75. The
owners and operators seeking to opt a
unit into a CAIR trading program must
apply for a CAIR opt-in permit. If the
unit is issued a CAIR opt-in permit, the
unit becomes a CAIR unit, is allocated
allowances, and must meet the same
allowance-holding and emissions
monitoring and reporting requirements
as other units subject to the CAIR
trading program. The opt-in provisions
provide for two methodologies for
allocating allowances for opt-in units,
one methodology that applies to opt-in
units in general and a second
methodology that allocates allowances
only to opt-in units that the owners and
operators intend to repower before
January 1, 2015.

States have several options
concerning the opt-in provisions. States
may adopt the CAIR opt-in provisions
entirely or may adopt them but exclude
one of the methodologies for allocating
allowances. States may also decline to
adopt the opt-in provisions at all.

Illinois has chosen not to allow non-
EGUs to opt into the CAIR NOx annual
trading program, the CAIR NOx ozone
season trading program, or the CAIR
SO, trading program.

VII. EPA Actions

EPA is issuing direct final approval of
Illinois’ CAIR submittal. Under this SIP
revision, Illinois is choosing to
participate in the EPA-administered
cap-and-trade programs for SO,, NOx
annual, and NOx ozone season
emissions. The SIP revision meets the
applicable requirements in 40 CFR
51.123(0) and (aa), with regard to NOx
annual and NOx ozone season
emissions, and 40 CFR 51.124(o0), with
regard to SO, emissions. EPA is
determining that the SIP meets the
requirements of CAIR. As a consequence
of the SIP approval, the Administrator
of EPA will also issue, without
providing an opportunity for a public
hearing or an additional opportunity for
written public comment, a final rule to
withdraw the CAIR FIPs concerning
SO,, NOx annual, and NOx ozone
season emissions for Illinois. That
action will remove and reserve 40 CFR
52.745 and 52.746.

More specifically, EPA is approving
Subparts A, C, D, and E of Part 225 of
Title 35 of the Illinois Administrative
Code as submitted on September 14,
2007. The specific rules being approved
include: In Subpart A, Sections 225.120,
225.130, 225.140, and 225.150; in
Subpart C, Sections 225.300, 225.305,

225.310, 225.315, 225.320, and 225.325;
in Subpart D, Sections 225.400, 225.405,
225.410, 225.415, 225.420, 225.425,
225.430, 225.435, 225.440, 225.445,
225.450, 225.455, 225.460, 225.465,
225.470, 225.475, and 225.480; and in
Subpart E, Sections 225.500, 225.505,
225.510, 225.515, 225.520, 225.525,
225.530, 225.535, 225.540, 225.545,
225.550, 225.555, 225.560, 225.565,
225.570, and 225.575. Section 225.100
(entitled ““Severability”’) was not
included in Illinois’ September 2007
submittal but was included in Illinois’
mercury rule submittal; EPA plans to
address this section as part of its
rulemaking on that mercury rule
submittal. EPA is also deferring action
on Subpart F, which EPA also plans to
address in its rulemaking on Illinois’
rules regarding mercury control.

We are publishing this action without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse written
comments are filed. This rule will be
effective December 17, 2007 without
further notice unless we receive relevant
adverse written comments by November
15, 2007. If we receive such comments,
we will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. The EPA
will not institute a second comment
period. Any parties interested in
commenting on this action should do so
at this time. If we do not receive any
comments, this action will be effective
December 17, 2007.

VIII. Statutory and Executive Order
Reviews

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a “significant
regulatory action” under Executive
Order 12866 or a ‘“‘significant energy
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
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Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22,2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—-4).

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(59 FR 22951, November 9, 2000).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it approves a
state rule implementing a Federal
Standard.

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 17,
2007. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Electric utilities,

Incorporation by reference,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

Dated: September 21, 2007.
Bharat Mathur,
Acting Regional Administrator, Region 5.

m For the reasons stated in the preamble,
part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart O—lllinois

m 2. Section 52.720 is amended by
adding paragraph (c)(178) to read as
follows:

§52.720 Identification of plan.

* * * * *

(C) * % %

(178) On September 14, 2007, the
Illinois Environmental Protection
Agency submitted rules and related
material to address requirements under
the Clean Air Interstate Rule. These
rules mandate participation of electric
generating units in EPA-run trading
programs for annual emissions of sulfur
dioxide, annual emissions of nitrogen
oxides, and ozone season emissions of
nitrogen oxides. These rules provide a
methodology for allocating allowances
to subject sources and require these
sources to hold sufficient allowances to
accommodate their emissions and to
meet various monitoring, recordkeeping,
and reporting requirements. EPA is
approving the submitted provisions of
Subparts A, C, D, and E of Part 225 of
Title 35 of Illinois Administrative Code;
EPA is deferring action on Subpart F.

(i) Incorporation by reference.

(A) Title 35 of the Illinois
Administrative Code: Environmental
Protection, Subtitle B: Air Pollution,
Chapter I: Pollution Control Board, Part
225: Control of Emissions from Large
Combustion Sources, effective August
31, 2007, including Subpart A: General
Provisions, Subpart C: Clean Air Act
Interstate Rule (CAIR) SO, Trading
Program, Subpart D: CAIR NOx Annual
Trading Program, and Subpart E: CAIR
NOx Ozone Season Trading Program.
[FR Doc. E7—20142 Filed 10-15-07; 8:45 am]

BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70
[EPA-R07-OAR-2007-0718; FRL-8483-1]
Approval and Promulgation of State

Implementation Plans and Operating
Permits Program; State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Iowa State Implementation Plan
(SIP) and Operating Permits Program
submitted by the state of Iowa. These
revisions update and clarify various
rules and make minors revisions and
corrections. Approval of these revisions
will ensure consistency between the
state and Federally-approved rules, and
ensure Federal enforceability of the
State’s revised air program rules.

DATES: This direct final rule will be
effective December 17, 2007, without
further notice, unless EPA receives
adverse comment by November 15,
2007. If adverse comment is received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2007-0718, by one of the
following methods:

1. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

2. E-mail: Hamilton.heather@epa.gov.

3. Mail: Heather Hamilton,
Environmental Protection Agency, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101.

4. Hand Delivery or Courier: Deliver
your comments to Heather Hamilton,
Environmental Protection Agency, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101.

Instructions: Direct your comments to
Docket ID No. EPA-R07-OAR-2007-
0718. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail
information that you consider to be CBI

or otherwise protected. The http://
www.regulations.gov web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Air Planning and Development Branch,
901 North 5th Street, Kansas City,
Kansas 66101. The Regional Office’s
official hours of business are Monday
through Friday, 8 to 4:30 excluding
Federal holidays. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Heather Hamilton at (913) 551-7039, or
by e-mail at Hamilton.heather@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What is a SIP?

What is the Federal approval process for a
SIP?

What does Federal approval of a state
regulation mean to me?

What is the Part 70 operating permits
program?

What is the Federal approval process for an
operating permits program?

What is being addressed in this document?

Have the requirements for approval of a SIP
revision and a Part 70 revision been met?
What action is EPA taking?

What is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: Carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally-enforceable SIP. Each
Federally-approved SIP protects air
quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What is the Federal approval process
for a SIP?

In order for state regulations to be
incorporated into the Federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally-approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at title 40, part 52,
entitled “Approval and Promulgation of
Implementation Plans.” The actual state
regulations which are approved are not
reproduced in their entirety in the CFR
outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with
a specific effective date.
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What does Federal approval of a state
regulation mean to me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What is the Part 70 operating permits
program?

The CAA Amendments of 1990
require all states to develop operating
permits programs that meet certain
Federal criteria. In implementing this
program, the states are to require certain
sources of air pollution to obtain
permits that contain all applicable
requirements under the CAA. One
purpose of the part 70 operating permits
program is to improve enforcement by
issuing each source a single permit that
consolidates all of the applicable CAA
requirements into a Federally-
enforceable document. By consolidating
all of the applicable requirements for a
facility into one document, the source,
the public, and the permitting
authorities can more easily determine
what CAA requirements apply and how
compliance with those requirements is
determined.

Sources required to obtain an
operating permit under this program
include “major” sources of air pollution
and certain other sources specified in
the CAA or in our implementing
regulations. For example, all sources
regulated under the acid rain program,
regardless of size, must obtain permits.
Examples of major sources include
those that emit 100 tons per year or
more of volatile organic compounds,
carbon monoxide, lead, sulfur dioxide,
nitrogen dioxide, or PM;o; those that
emit 10 tons per year of any single
hazardous air pollutant (HAP)
(specifically listed under the CAA); or
those that emit 25 tons per year or more
of a combination of HAPs.

Revision to the state operating permits
program are also subject to public
notice, comment, and our approval.

What is the Federal approval process
for an operating permits program?

In order for state regulations to be
included in the Federally-enforceable
Title V operating permits program,
states must formally adopt regulations
consistent with state and Federal
requirements. This process generally
includes a public notice, public hearing,
public comment period, and a formal

adoption by a state-authorized
rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
approved operating permits program.
We must provide public notice and seek
additional public comment regarding
the proposed Federal action on the state
submission. If adverse comments are
received, they must be addressed prior
to any final Federal action by us.

All state regulations and supporting
information approved by EPA under
section 502 of the CAA, including
revisions to the state program, are
included in the Federally-approved
operating permits program. Records of
such actions are maintained in the CFR
at Title 40, part 70, appendix A, entitled
“Approval Status of State and Local
Operating Permits Programs.”

What is being addressed in this
document?

EPA is approving the State
Implementation Plan (SIP) revisions
submitted by the state of Iowa which
include minor revisions to various rules.
The state of Iowa periodically makes
minor revisions that are included under
its general rulemaking and are typically
processed twice a year. The revisions
are described as follows:

With regard to Iowa’s variance
provision in subrule 21.2(4)“c” of the
Iowa Administrative Code (IAC), the
Iowa Department of Natural Resources
added language to clarify the Prevention
of Significant Deterioration (PSD)
requirements for which they may not
grant a variance and referenced the new
chapter in the Jowa Administrative
Code that addresses PSD requirements.
The revision clarifies that variances
cannot be issued to sources seeking
permit limits on their potential
emissions in order to avoid major source
permitting requirements. In other
words, a variance cannot be issued to a
source seeking a synthetic minor permit.

Revisions were made to subrules
22.201(2) and 22.300(3) which address
applicability of Iowa’s synthetic minor
permit program. The revisions correct
cross references to the state’s rules for
Title V permits, Acid Rain permits and
permits by rule for small sources. These
changes apply to the SIP and Iowa’s
operating permits program.

Revisions were made to Chapter 25 of
the IAG, relating to emissions
monitoring methods, to update
references to Federal reference methods
and performance standards. These
changes apply to SIP monitoring
requirements.

Have the requirements for approval of
a SIP revision and a Part 70 revision
been met?

The state submittal has met the public
notice requirements for SIP submissions
in accordance with 40 CFR 51.102. The
submittal also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this docket, these revisions meet
the substantive SIP requirements of the
CAA, including section 110 and
implementing regulations. These
revisions are minor clarifications,
updates, and corrections which do not
affect the stringency of existing
requirements. These revisions are also
consistent with applicable EPA
requirements in Title V of the CAA and
40 CFR Part 70.

What action is EPA taking?

EPA is approving these revisions
submitted by Iowa on April 26, 2007, to
update the SIP and the Iowa Operating
Permits Program to include minor
revisions and updates. We are
processing this action as a direct final
action because the revisions make
routine changes to the existing rules
which are noncontroversial. We do not
anticipate any adverse comments.
Please note that if EPA receives adverse
comment on part of this rule and if that
part can be severed from the remainder
of the rule, EPA may adopt as final
those parts of the rule that are not the
subject of an adverse comment.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this action
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
action approves pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
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affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This action also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This action also is not subject to
Executive Order 13045, ‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it approves a
state rule implementing a Federal
standard.

In reviewing state submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a state submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a state

submission, to use VCS in place of a
state submission that otherwise satisfies
the provisions of the CAA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This action does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register.

A major rule cannot take effect until
60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 17,
2007. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule

EPA.-APPROVED IOWA REGULATIONS

or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

40 CFR Part 70

Administrative practice and
procedure, Air pollution control,
Intergovernmental relations, Operating
permits, Reporting and recordkeeping
requirements.

Dated: October 5, 2007.

William Rice,
Acting Regional Administrator, Region 7.
m Chapter, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Q—lowa

m 2.In §52.820 the table in paragraph
(c) is amended by revising entries for
567-21.2, 567-22.201, 567—-22.300, and
567—25.1, to read as follows:

§52.820 Identification of plan.
* * * * *
(C) * * %

lowa citation Title

State effective

EPA approval date

Explanation

date
lowa Department of Natural Resources Environmental Protection Commission [567]
Chapter 21—Compliance
567-21.2 ..... ValanCeS ......covvviiiiiiiieiie et 04/04/07 10/16/07 [insert FR page number where the
document begins].

Chapter 22—Controlling Pollution
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lowa citation Title date EPA approval date Explanation
567-22.201 Eligibility for Voluntary Operating Permits ...... 04/04/07 10/16/07 [insert FR page number where the

document begins].
567-22.300  Operating Permit by Rule for Small Sources 04/04/07 10/16/07 [insert FR page number where the

document begins].

Chapter 25—Measurement of Emissions
567-25.1 ..... Testing and Sampling of New and Existing 04/04/07 10/16/07 [insert FR page number where the
Equipment. document begins.

* * * * *

PART 70—[AMENDED]

m 3. The authority citation for Part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 4. Appendix A to Part 70 is amended
by adding paragraph (i) under “Iowa” to
read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Towa
* * * * *

(i) The Iowa Department of Natural
Resources submitted for program approval
rules 567-22.105(2), 567—-22.106(6), 567—
22.201(2), 567-22.300(3) on April 19, 2007.
The state effective date was April 4, 2007.
These revisions to the Iowa program are
approved effective December 17, 2007.

* * * * *

[FR Doc. E7—20378 Filed 10-15-07; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R04-OAR-2007-0549-200742; FRL—
8482-4]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Georgia: Redesignation of
Murray County, GA, 8-Hour Ozone
Nonattainment Area to Attainment for
Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a request submitted on June 15,
2007, from the State of Georgia, through
the Georgia Environmental Protection
Division (EPD), to redesignate the
Murray County 8-hour ozone
nonattainment area to attainment for the
8-hour ozone National Ambient Air
Quality Standard (NAAQS). The Murray
County 8-hour nonattainment ozone
area is a partial county area, comprised
of the portion of Murray County that
makes up the Chattahoochee National
Forest (Murray County Area). EPA’s
approval of the redesignation request is
based on the determination that the
Murray County Area has met the criteria
for redesignation to attainment set forth
in the Clean Air Act (CAA), including
the determination that the Murray
County Area has attained the 8-hour
ozone standard. Additionally, EPA is
approving a revision to the Georgia State
Implementation Plan (SIP) including the
8-hour ozone maintenance plan for the

Murray County Area that contains the
new 2018 motor vehicle emission
budgets (MVEBs) for nitrogen oxides
(NOx) and volatile organic compounds
(VOCGs). Through this action, EPA is also
finding the 2018 MVEBs adequate for
the purposes of transportation
conformity.

DATES: Effective Date: This rule will be
effective November 15, 2007.
ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2007-0549. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding federal holidays.
FOR FURTHER INFORMATION CONTACT:
Stacy Harder, Regulatory Development
Section, Air Planning Branch, Air,
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Pesticides and Toxics Management
Division, Region 4, U.S. Environmental
Protection Agency, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Ms.
Harder can be reached via telephone
number at (404) 562—9042 or electronic
mail at Harder.Stacy@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents
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III. Why Are We Taking These Actions?
IV. What Are the Effects of These Actions?
V. Final Action

VL. Statutory and Executive Order Reviews

I. What Is the Background for the
Actions?

On June 15, 2007, Georgia, through
the GA EPD, submitted a request to
redesignate Murray County to
attainment for the 8-hour ozone
standard, and for EPA approval of the
Georgia SIP revision containing a
maintenance plan for the Murray
County Area. In an action published on
August 29, 2007 (72 FR 49679), EPA
proposed to approve the redesignation
of Murray County to attainment. EPA
also proposed approval of Georgia’s
plan for maintaining the 8-hour NAAQS
as a SIP revision, and proposed to
approve the 2018 regional MVEBs for
the Murray County Area that were
contained in the maintenance plan. In
the August 29, 2007, proposed action,
EPA also provided information on the
status of its transportation conformity
adequacy determination for the Macon
Area MVEBs. EPA received no
comments on the August 29, 2007,
proposal.

In this action, EPA is also finalizing
its determination that the new regional
MVEBs for the Macon Area are adequate
for transportation conformity purposes.
The MVEBs included in the
maintenance plan are as follows:

MURRAY COUNTY 2018 MVEBS
[Tons per day]

2018

0.0117
0.0129

EPA’s adequacy public comment
period on these MVEBs (as contained in
Georgia’s submittal) began on June 21,
2007, and closed on July 23, 2007. No
comments were received during EPA’s
adequacy public comment period.
Through this Federal Register notice,
EPA is finding the 2018 regional
MVEBs, as contained in Georgia’s
submittal, adequate. These MVEBs meet
the adequacy criteria contained in the
Transportation Conformity Rule. The

new regional MVEBs must be used for
future transportation conformity
determinations.

As was discussed in greater detail in
the August 29, 2007, proposal, this
redesignation is for the 8-hour ozone
designations finalized in 2004 (69 FR
23857, April 30, 2007). Various aspects
of EPA’s Phase 1 8-hour ozone
implementation rule were challenged in
court and on December 22, 2006, the
U.S. Gourt of Appeals for the District of
Columbia Circuit (D.C. Circuit Court)
vacated EPA’s Phase 1 Implementation
Rule for the 8-hour Ozone Standard. (69
FR 23951, April 30, 2004). South Coast
Air Quality Management Dist.
(SCAQMD) v. EPA, 472 F.3d 882 (D.C.
Cir. 2006). On June 8, 2007, in response
to several petitions for rehearing, the
D.C. Circuit Court clarified that the
Phase 1 Rule was vacated only with
regard to those parts of the Rule that had
been successfully challenged. Therefore,
the Phase 1 Rule provisions related to
classifications for areas currently
classified under subpart 2 of title I, part
D of the CAA as 8-hour nonattainment
areas, the 8-hour attainment dates and
the timing for emissions reductions
needed for attainment of the 8-hour
ozone NAAQS, remain effective. The
June 8th decision left intact the Court’s
rejection of EPA’s reasons for
implementing the 8-hour standard in
certain nonattainment areas under
subpart 1 in lieu of subpart 2. By
limiting the vacatur, the Court let stand
EPA’s revocation of the 1-hour standard
and those anti-backsliding provisions of
the Phase 1 Rule that had not been
successfully challenged. The June 8th
decision affirmed the December 22,
2006, decision that EPA had improperly
failed to retain measures required for 1-
hour nonattainment areas under the
anti-backsliding provisions of the
regulations: (1) Nonattainment area New
Source Review (NSR) requirements
based on an area’s 1-hour nonattainment
classification; (2) Section 185 penalty
fees for 1-hour severe or extreme
nonattainment areas; and (3) measures
to be implemented pursuant to section
172(c)(9) or 182(c)(9) of the CAA, on the
contingency of an area not making
reasonable further progress toward
attainment of the 1-hour NAAQS, or for
failure to attain that NAAQS. The June
8th decision clarified that the Court’s
reference to conformity requirements for
anti-backsliding purposes was limited to
requiring the continued use of 1-hour
MVEBSs until 8-hour budgets were
available for 8-hour conformity
determinations, which is already
required under EPA’s conformity
regulations. The Court thus clarified

that 1-hour conformity determinations
are not required for anti-backsliding
purposes.

With respect to the requirement for
transportation conformity under the 1-
hour standard, the Court in its June 8th
decision clarified that for those areas
with 1-hour MVEBs in their 1-hour
maintenance plans, anti-backsliding
requires only that those 1-hour budgets
must be used for 8-hour conformity
determinations until replaced by 8-hour
budgets. To meet this requirement,
conformity determinations in such areas
must continue to comply with the
applicable requirements of EPA’s
conformity regulations at 40 CFR Part
93. The Murray County Area was never
designated nonattainment for the 1-hour
ozone standard and thus does not have
1-hour MVEBs to consider.

For the above reasons, and those set
forth in the August 29, 2007, proposal
for the redesignation of the Murray
County Area, EPA does not believe that
the Court’s rulings alter any
requirements relevant to this
redesignation action so as to preclude
redesignation, and do not prevent EPA
from finalizing this redesignation. EPA
believes that the Court’s December 22,
2006, and June 8, 2007, decisions
impose no impediment to moving
forward with redesignation of Murray
County to attainment. Even in light of
the Court’s decisions, redesignation is
appropriate under the relevant
redesignation provisions of the CAA
and longstanding policies regarding
redesignation requests.

II. What Actions Is EPA Taking?

EPA is taking final action to approve
Georgia’s redesignation request and to
change the legal designation of the
Murray County Area from
nonattainment to attainment for the 8-
hour ozone NAAQS. The Murray
County Area is comprised of the portion
of Murray County that makes up the
Chattahoochee National Forest. EPA is
also approving Georgia’s 8-hour ozone
maintenance plan for the Murray
County Area (such approval being one
of the CAA criteria for redesignation to
attainment status). The maintenance
plan is designed to help keep Murray
County in attainment for the 8-hour
ozone NAAQS through 2018. These
approval actions are based on EPA’s
determination that Georgia has
demonstrated that the Murray County
Area has met the criteria for
redesignation to attainment specified in
the CAA, including a demonstration
that the Murray County Area has
attained the 8-hour ozone standard.
EPA’s analyses of Georgia’s 8-hour
ozone redesignation request and
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maintenance plan are described in
detail in the proposed rule published
August 29, 2007 (72 FR 49679).

Consistent with the CAA, the
maintenance plan that EPA is approving
also includes 2018 regional MVEBs for
NOx and VOCs for the Murray County
Area. In this action, EPA is approving
these 2018 MVEBs. For regional
emission analysis years that involve
years prior to 2018, there are no
applicable budgets (for the purpose of
conducting transportation conformity
analyses), so the transportation
conformity partners should consult with
the area’s interagency consultation
group to determine the appropriate
interim tests to use. For regional
emission analysis years that involve the
year 2018 and beyond, the applicable
budgets, for the purpose of conducting
transportation conformity analyses, are
the new 2018 MVEBs. In this action,
EPA is also finding adequate and
approving the Murray County Area’s
new regional MVEBs for NOx and
VOCs.

III. Why Are We Taking These Actions?

EPA has determined that the Murray
County Area has attained the 8-hour
ozone standard and has also determined
that Georgia has demonstrated that all
other criteria for the redesignation of the
Murray County Area from
nonattainment to attainment of the 8-
hour ozone NAAQS have been met. See
section 107(d)(3)(E) of the CAA. EPA is
also taking final action to approve the
maintenance plan for Murray County as
meeting the requirements of sections
175A and 107(d) of the CAA.
Furthermore, EPA is finding adequate
and approving the new 2018 regional
MVEBs contained in Georgia’s
maintenance plan because these MVEBs
are consistent with maintenance for the
Murray County Area. In the August 29,
2007, proposal to redesignate Murray
County, EPA described the applicable
criteria for redesignation to attainment
and its analysis of how those criteria
have been met. The rationale for EPA’s
findings and actions is set forth in the
proposed rulemaking and summarized
in this final rulemaking.

IV. What Are the Effects of These
Actions?

Approval of the redesignation request
changes the legal designation of the
Murray County Area, Georgia for the 8-
hour ozone NAAQS, found at 40 CFR
part 81. The approval also incorporates
into the Georgia SIP a plan for
maintaining the 8-hour ozone NAAQS
in Murray County through 2018. The
maintenance plan includes contingency
measures to remedy future violations of

the 8-hour ozone NAAQS, and
establishes regional MVEBs for the year
2018 for Murray County.

V. Final Action

After evaluating Georgia’s
redesignation request, EPA is taking
final action to approve the redesignation
and change the legal designation of
Murray County, Georgia from
nonattainment to attainment for the 8-
hour ozone NAAQS. Through this
action, EPA is also approving into the
Georgia SIP the 8-hour ozone
maintenance plan for the Murray
County Area, which includes the new
regional 2018 MVEBs of 0.0117 tpd for
VOCs, and 0.0129 tpd for NOx. EPA is
also finding adequate and approving the
new 2018 regional MVEBs contained in
Georgia’s maintenance plan for the
Murray County Area. If transportation
conformity is implemented in this area,
the Georgia transportation partners will
need to use these new MVEBs pursuant
to 40 CFR 93.104(e) as effectively
amended by section 172(c)(2)(E) of the
CAA as added by the Safe, Accountable,
Flexible, Efficient Transportation Equity
Act—A Legacy for Users (SAFETEA—
LU), which was signed into law on
August 10, 2005.

VI. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and

Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
affects the status of a geographical area,
does not impose any new requirements
on sources or allow a state to avoid
adopting or implementing other
requirements, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045, ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant and because
the Agency does not have reason to
believe that the rule concerns an
environmental health risk or safety risk
that may disproportionately affect
children.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
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the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 17, 2007. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the CAA.)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: October 4, 2007.

Russell L. Wright, Jr.,
Acting Regional Administrator, Region 4.

m 40 CFR part 52 and 81 are amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart L—Georgia

m 2. Section 52.570 is amended by
adding a new entry at the end of the
table for ““26. Murray County 8-hour
Ozone Maintenance Plan” to read as
follows:

§52.570 Identification of plan.
* * * * *
(e) * *x %

EPA-APPROVED GEORGIA NON-REGULATORY PROVISIONS

Applicable geographic or

Name of nonregulatory SIP provision nonattainment area

State submittal date/effec-
tive date

EPA approval date

* * * * *

June 15, 2007 ....cccceeeeeennne

26. Murray County 8-hour Ozone Maintenance Plan .... Murray County ...................

* *

October 16, 2007 [Insert
first page of publication].

PART 81—[AMENDED] Authority: 42 U.S.C. 7401 et seq.

m 4.In §81.311, the table entitled

m 3. Th thority citation f 181 : .
© authority citation for par “Georgia-Ozone (8—Hour Standard)” is

continues to read as follows:

“Monroe County (part),” to read as
follows:

§81.311 Georgia.

amended by revising the entry for * * * * *
GEORGIA-OZONE
[8-Hour standard]
Designation 2 Category/classification
Designated area
Date ! Type Date 1 Type
Murray Co (Chattahoochee Nat Forest), GA: Murray County 11/15/07  Attainment.
(part).
The area enclosed to the east by Murray County’s eastern
border, to the north by latitude of 34.9004 degrees, to the
west by longitude 84.7200 degrees, and to the south by
34.7040 degrees. All mountain peaks within the Chat-
tahoochee National Forest area of Murray County that
have an elevation greater than or equal to 2,400 feet and
that are enclosed by contour lines that close on them-
selves.

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is June 15, 2004, unless otherwise noted.
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* * * * *

[FR Doc. E7—20340 Filed 10-15-07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 97
[EPA-R05-OAR-2007-0405; FRL-8477-6]

Approval of Implementation Plans;
Wisconsin; Clean Air Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is partially approving
and partially disapproving a revision to
the Wisconsin State Implementation
Plan (SIP) submitted on June 19, 2007.
The Wisconsin SIP revision was
proposed for partial approval and
partial disapproval on July 30, 2007. No
comments were received during the
comment period for the proposal. This
revision incorporates provisions related
to the implementation of EPA’s Clean
Air Interstate Rule (CAIR), promulgated
on May 12, 2005, and subsequently
revised on April 28, 2006, and
December 13, 2006, and the CAIR
Federal Implementation Plan (FIP)
which concerns sulfur dioxide (SO5),
oxides of nitrogen (NOx) annual, and
NOx ozone season emissions for the
State of Wisconsin, promulgated on
April 28, 2006, and subsequently
revised December 13, 2006. EPA is not
making any changes to the CAIR FIP,
but is, to the extent EPA approves
Wisconsin’s SIP revision, amending the
appropriate appendices in the CAIR FIP
trading rules simply to note that
approval.

EPA is approving an abbreviated SIP
revision that addresses the methodology
to be used to allocate annual and ozone
season NOx allowances under the CAIR
FIP, except for allowances in the
compliance supplement pool. The
portions of Wisconsin’s submittal (those
associated with the compliance
supplement pool and Superior
Environmental Performance) that EPA is
disapproving are inconsistent with
CAIR and/or otherwise inappropriate to
include in a CAIR SIP and must,
therefore, be disapproved.

DATES: This final rule is effective on
October 16, 2007.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-OAR-2007-0405. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,

i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Douglas
Aburano, Environmental Engineer, at
(312) 353-6960, before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Douglas Aburano, Environmental
Engineer, Criteria Pollutant Section, Air
Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—6960,
aburano.douglas@epa.gov.
SUPPLEMENTARY INFORMATION:
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I. What Action Is EPA Taking?

CAIR SIP Partial Approval and Partial
Disapproval

EPA is partially approving and
partially disapproving a revision to
Wisconsin’s SIP, submitted on June 19,
2007, which modifies the application of
certain provisions of the CAIR FIP
concerning SO,, NOx annual and NOx
ozone season emissions. (As discussed
below, this less comprehensive CAIR
SIP is termed an abbreviated SIP.)
Wisconsin is subject to the CAIR FIP
that implements the CAIR requirements
by requiring certain EGUs to participate
in the EPA-administered Federal CAIR
S0O,, NOx annual, and NOx ozone

season cap-and-trade programs. The SIP
revision provides a methodology for
allocating NOx allowances for the NOx
annual and NOx ozone season trading
programs, instead of the Federal
allocation methodology otherwise
provided in the FIP. Consistent with the
flexibility provided in the FIP, these
provisions will be used to replace or
supplement, as appropriate, the
corresponding provisions in the CAIR
FIP for Wisconsin. EPA is not making
any changes to the CAIR FIP, but is, to
the extent EPA approves Wisconsin’s
SIP revision, amending the appropriate
appendices in the CAIR FIP trading
rules simply to note that approval.

EPA is disapproving certain separable
provisions of Wisconsin’s submittal.
These provisions include NR 432.04
“compliance supplement pool” and NR
432.08 “superior environmental
performance.” NR 432.04 includes
provisions that are inconsistent with
CAIR. NR 432.08 would allow sources
to make voluntary reductions beyond
state and Federal requirements in
exchange for regulatory flexibility.

NR 432.04 contains the provisions
Wisconsin has adopted for distribution
of the CSP. Consistent with the
flexibility given to states in the FIP,
Wisconsin has chosen to modify the
provisions of the CAIR NOx annual FIP
concerning the allocation of allowances
from the CSP. Wisconsin has chosen to
distribute CSP allowances based on
early reduction credits or based on the
need to avoid undue risk to electric
reliability. The first methodology based
on early reduction credits essentially
mirrors the FIP’s early reduction credit
methodology.

The description in Wisconsin’s rule of
the second methodology based on need
is somewhat unclear. EPA interprets the
provision to require a demonstration
that a unit cannot avoid undue risk to
electric reliability if it keeps its
emissions in 2009 from exceeding its
2009 allowance allocation. Even if the
unit could obtain additional allowances
to cover emissions above its allocation,
and thereby comply with the
requirement to hold allowances
covering emissions, the unit would still
be eligible for CSP allowances. In
contrast, EPA’s CSP provisions in the
model rule, the FIP, and CAIR require
a demonstration that, without being
given CSP allowances, a unit cannot
avoid undue risk while keeping its 2009
emissions from exceeding all the
allowances it holds, both its 2009
allowance allocations and other
allowances it can obtain for compliance.
Thus, Wisconsin’s provision is
inconsistent with EPA’s CSP provisions.
Moreover, since Wisconsin’s entire CSP
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is available for units meeting either the
early reduction credit or the undue risk
criteria, the early reduction credit and
undue risk provisions cannot be
administered separately, and the
Wisconsin CSP must be administered by
a single agency. Consequently, EPA is
disapproving all of Wisconsin’s CSP
provisions. This portion of Wisconsin’s
SIP submittal is separable from the rest
of the submittal and can be disapproved
without compromising the integrity of
the portions we are approving.

NR 432.08 would grant regulatory
flexibility to sources that voluntarily
reduce emissions beyond what is
required under state and Federal
regulations. The scope of regulatory
flexibility provided by NR 432.08 is
ambiguous. To the extent this flexibility
relates to state-only regulatory
requirements, the regulatory provisions
are not appropriately included in a SIP.
To the extent this flexibility relates to
Federal requirements reflected in state
regulations, this type of flexibility is not
allowed under CAIR, and it is
inappropriate to simply assume that
other Federal requirements allow such
flexibility. Therefore, the regulatory
flexibility provisions cannot be
included in Wisconsin’s CAIR
abbreviated SIP revision and cannot be
approved.

II. Did Anyone Comment on the
Proposed Partial Approval and Partial
Disapproval?

No comments were received during
the 30-day comment period on the
proposed partial approval and partial
disapproval that was published on July
30, 2007.

III. What Are the General Requirements
of CAIR and the CAIR FIPs?

CAIR establishes statewide emission
budgets for SO, and NOx and is to be
implemented in two phases. The first
phase of NOx reductions starts in 2009
and continues through 2014, while the
first phase of SO, reductions starts in
2010 and continues through 2014. The
second phase of reductions for both
NOx and SO starts in 2015 and
continues thereafter. CAIR requires
states to implement the budgets by
either: (1) Requiring EGUs to participate
in the EPA-administered cap-and-trade
programs; or, (2) adopting other control
measures of the state’s choosing and
demonstrating that such control
measures will result in compliance with
the applicable state SO, and NOx
budgets.

The May 12, 2005, and April 28, 2006,
CAIR rules provide model rules that
states must adopt (with certain limited
changes, if desired), if they want to

participate in the EPA-administered
trading programs. With two exceptions,
only states that choose to meet the
requirements of CAIR through methods
that exclusively regulate EGUs are
allowed to participate in the EPA-
administered trading programs. One
exception is for states that adopt the
opt-in provisions of the model rules to
allow non-EGUs individually to opt into
the EPA-administered trading programs.
The other exception is for states that
include all non-EGUs from their NOx
SIP Call trading programs in their CAIR
NOx ozone season trading programs.

IV. Wisconsin’s CAIR SIP Submittal

A. Nature of Wisconsin’s Submittal

On June 19, 2007, Wisconsin
submitted a request to process their
rules for addressing CAIR requirements.
The rules became effective at the state
level on August 1, 2007. The Wisconsin
Department of Natural Resources
(WDNR) held hearings on these
proposed rules on October 10 and
October 12, 2006. The 30-day public
comment period for the proposed rules
ended on October 23, 2006.

B. Summary of Wisconsin’s Rules

The WDNR submitted Chapter NR 432
of the Wisconsin Administrative Code
Chapters Related to Air Pollution
Control, entitled “Allocation of Clean
Air Interstate Rule NOx Allowances” for
inclusion in the Wisconsin SIP. These
rules are designed to address the
requirements of the CAIR.

Chapter NR 432 includes eight
subparts:

1. NR 432.01 Applicability; purpose

2. NR 432.02 Definitions

3. NR 432.03 CAIR NOx allowance
allocation

4. NR 432.04 Compliance supplement
pool

5. NR 432.05 CAIR NOx ozone season
allowance allocation

6. NR 432.06 Timing requirements for
allocations of CAIR NOx allowances
and CAIR NOx ozone season
allowances

7. NR 432.07 CAIR renewable units

8. NR 432.08 Superior environmental
performance

A detailed description of the rule and its

subparts can be found in the proposed

partial approval/partial disapproval

published in the Federal Register on

July 30, 2007 (72 FR 41669).

C. NOx Allowance Allocations

The CAIR FIP provides States the
flexibility to establish a different NOx
allowance allocation methodology that
will be used to allocate allowances to
sources in the States if certain

requirements are met. These
requirements relate to the timing of
submission of units, allocations to the
Administrator for recordation and the
total amount of allowances allocated for
each control period. In adopting
alternative NOx allowance allocation
methodologies, States have flexibility
with regard to:

1. The cost to recipients of the
allowances, which may be distributed
for free or auctioned;

2. The frequency of allocations;

3. The basis for allocating allowances,
which may be distributed, for example,
based on historical heat input or electric
and thermal output; and

4. The use of allowance set-asides
and, if used, their size.

Subchapter NR 432.01 entitled,
“Applicability; purpose” consolidates
the applicability and purpose section for
both the annual and ozone season
trading programs. While the FIP already
contains an applicability section, the
state is required to adopt this section to
satisfy its own rulemaking
requirements. Wisconsin is adopting the
applicability section to apply only to the
allocation methodology in their rule but
this does not affect the applicability of
the CAIR FIP.

Subchapter NR 432.02 entitled,
“Definitions” adopts many of the CAIR
FIP definitions but is rewritten in a
format to conform to the state’s
regulatory writing style requirements.
While the FIP already contains a
definitions section, the state is required
to adopt this section to satisfy its own
rulemaking requirements. Wisconsin is
adopting the definition section to apply
only to the allocation methodology in
their rule but this does not affect the
applicability of the CAIR FIP.
Additionally, WDNR has added
definitions not found in the CAIR FIP.
These definitions are included to
address the fact that Wisconsin’s rule
allocates allowances to renewable
energy sources, which the FIP does not
do, and to address the fact that
Wisconsin allocates allowances to
emitting sources based on energy output
rather than heat input. The CAIR FIP
uses a heat input based allocation
methodology.

Consistent with the flexibility given to
states in the CAIR FIP, Wisconsin has
chosen to replace the provisions of the
CAIR NOx annual FIP concerning the
allocation of NOx annual allowances
with its own methodology. NR 432.03
contains the provisions for the NOx
annual allowance distribution
methodology Wisconsin has adopted.
Wisconsin has chosen to distribute NOx
annual allowances based upon gross
electrical output. The CAIR FIP
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allocates allowances to NOx emitting
sources only, and issues allowances on
a fuel-weighted basis. Wisconsin’s rule
utilizes a different approach, which
allocates allowances to renewable
energy units, as well as NOx emitting
sources, and does not issue allowances
on a fuel-weighted basis. For units that
have operated for five or more
consecutive years, allocations are
determined based on the unit’s three
highest annual gross electrical outputs.
Wisconsin has created a new unit set-
aside for sources that have fewer than
five years of operating data. The new
unit set-aside is equal to seven percent
of the number of NOx annual
allocations that new unit can request
from the new unit set-aside and is
limited by the number of the unit’s total
tons of NOx emissions during the
calendar year immediately preceding
the calendar year of the request.
Updating of unit baselines for allocation
purposes occurs every five years
beginning in 2011. The initial allocation
of allowances for the years 2009-2014 is
set forth in NR 432.03.

In a similar manner, Wisconsin has
developed an ozone season NOx budget
consistent with the flexibility given to
states in the CAIR FIP. Wisconsin has
chosen to replace the provisions of the
CAIR NOx ozone season FIP concerning
the allocation of NOx annual allowances
with its own methodology. NR 432.05
contains the provisions for the NOx
ozone season allowance distribution
methodology that Wisconsin has
adopted. Wisconsin has chosen to
distribute NOx ozone season allowances
based upon gross electrical output. The
CAIR FIP allocates allowances to NOx
emitting sources only, and issues
allowances on a fuel-weighted basis.
Wisconsin’s rule uses a different
approach, which allocates allowances to
renewable energy units, as well as NOx
emitting sources, and does not issue
allowances on a fuel-weighted basis.
Under Wisconsin’s rule, the three
highest ozone season amounts of the
unit’s gross electrical output will be the
basis for determining that unit’s
allocations for units that have operated
for five or more consecutive years.
Additionally, Wisconsin has created a
new unit set-aside for sources that have
fewer than five years of operating data.
The new unit set-aside is equal to seven
percent of the total trading budget. The
number of NOx ozone season
allocations that a new unit can request
from the new unit set-aside is limited by
the number of that unit’s total tons of
NOx emissions during the ozone season
preceding the calendar year of the
request. Updating of unit baselines for

allocation purposes occurs every five
years beginning in 2011. The initial
allocation of allowances for the years
2009-2014 is set forth in NR 432.05.

NR 432.06 describes the timing
requirements for allocating both NOx
annual allowances and NOx ozone
season allowances. These requirements
are consistent with the timing
requirements for allocating allowances
under an abbreviated SIP scenario found
in 40 CFR 51.123 and are, therefore,
being approved.

Since Wisconsin has chosen to
allocate both NOx annual and NOx
ozone season allowances to renewable
energy units, the state has adopted
provisions specifically for these sources.
These provisions are found in NR
432.07 which requires renewable units
to comply with the same trading
requirements that apply to the regulated
EGUs, such as designating an account
representative who represents the unit
in any trading activity, establishing
accounts for the NOx trading programs,
and the process for requesting NOx
allowances.

D. Allocation of NOx Allowances From
the Compliance Supplement Pool (CSP)

The CSP provides an incentive for
early reductions in NOx annual
emissions. The CSP consists of 200,000
CAIR NOx annual allowances for 2009
for the entire CAIR region, and a state’s
share of the CSP is based upon the
state’s share of the projected emission
reductions under CAIR. States may
distribute CSP allowances, one
allowance for each ton of early
reduction, to sources that make NOx
reductions during 2007 or 2008 beyond
what is required by any applicable state
or Federal emission limitation. States
also may distribute CSP allowances
based upon a demonstration of need for
an extension of the 2009 deadline for
implementing emission controls.

The CAIR NOx annual FIP establishes
specific methodologies for allocations of
CSP allowances. States may choose an
allowed, alternative CSP allocation
methodology to be used to allocate CSP
allowances to sources in those states.
See 40 CFR 51.123(p)(2) (requiring that
State CSP provisions be consistent with
the model rule at 40 CFR 96.143, the FIP
at 40 CFR 97.143, or CAIR at 40 CFR
51.123(e)(4)).

Consistent with the flexibility given to
states in the FIP, Wisconsin has chosen
to modify the provisions of the CAIR
NOx annual FIP concerning the
allocation of allowances from the CSP.
NR 432.04 contains the provisions
Wisconsin has adopted for distribution
of the CSP. Wisconsin has chosen to
distribute CSP allowances based on

early reduction credits or based on the
need to avoid undue risk to electric
reliability. The first methodology based
on early reduction credits essentially
mirrors the FIP’s early reduction credit
methodology.

The description in Wisconsin’s rule of
the second methodology based on need
is somewhat unclear. EPA interprets the
provision to require a demonstration
that a unit cannot avoid undue risk to
electric reliability if it keeps its
emissions in 2009 from exceeding its
2009 allowance allocation. Even if the
unit could obtain additional allowances
to cover emissions above its allocation,
and thereby comply with the
requirement to hold allowances
covering emissions, the unit could be
given CSP allowances. In contrast,
EPA’s CSP provisions in the model rule,
the FIP, and CAIR require a
demonstration that, without being given
CSP allowances, a unit cannot avoid
undue risk while keeping its 2009
emissions from exceeding all the
allowances it holds, both its 2009
allowance allocations and other
allowances it can obtain for compliance.
Thus, Wisconsin’s provision is
inconsistent with EPA’s CSP provisions.
Moreover, since Wisconsin’s entire CSP
is available for units meeting either the
early reduction credit or the undue risk
criteria, the early reduction credit and
undue risk provisions cannot be
administered separately, and the
Wisconsin CSP must be administered by
a single agency. Consequently, EPA is
disapproving all of Wisconsin’s CSP
provisions. This portion of Wisconsin’s
SIP submittal is separable from the rest
of the submittal and can be disapproved
without compromising the integrity of
the portions we are approving.

In the absence of approved CSP
provisions in an abbreviated CAIR SIP,
the FIP provisions for the allocation of
CSP allowances continue to apply in
Wisconsin.

E. Individual Opt-in Units

The opt-in provisions allow for
certain non-EGUs (i.e., boilers,
combustion turbines, and other
stationary fossil-fuel-fired devices) that
do not meet the applicability criteria for
a CAIR trading program to participate
voluntarily in (i.e., opt into) the CAIR
trading program. A non-EGU may opt
into one or more of the CAIR trading
programs. In order to qualify to opt into
a CAIR trading program, a unit must
vent all emissions through a stack and
be able to meet monitoring,
recordkeeping, and recording
requirements of 40 CFR part 75. The
owners and operators seeking to opt a
unit into a CAIR trading program must
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apply for a CAIR opt-in permit. If the
unit is issued a CAIR opt-in permit, the
unit becomes a CAIR unit, is allocated
allowances, and must meet the same
allowance-holding and emissions
monitoring and reporting requirements
as other units subject to the CAIR
trading program. The opt-in provisions
provide for two methodologies for
allocating allowances for opt-in units,
one methodology that applies to opt-in
units in general and a second
methodology that allocates allowances
only to opt-in units that the owners and
operators intend to repower before
January 1, 2015.

States have several options
concerning the opt-in provisions. The
rules for each of the CAIR FIP trading
programs include opt-in provisions that
are essentially the same as those in the
respective CAIR SIP model rules, except
that the CAIR FIP opt-in provisions
become effective in a state only if the
state’s abbreviated SIP revision adopts
the opt-in provisions. The state may
adopt the opt-in provisions entirely or
may adopt them but exclude one of the
allowance allocation methodologies.
The state also has the option of not
adopting any opt-in provisions in the
abbreviated SIP revision and thereby
providing for the CAIR FIP trading
program to be implemented in the state
without the ability for units to opt into
the program.

Consistent with the flexibility given to
states in the FIP, Wisconsin has chosen
not to allow non-EGUs meeting certain
requirements to participate in the CAIR
NOx annual trading program, the CAIR
NOx ozone season trading program, or
the CAIR SO2 trading program.

F. Additional Provision Found in
Wisconsin’s Abbreviated CAIR SIP
Submittal

There is an additional provision that
Wisconsin has submitted as part of the
abbreviated CAIR SIP.

NR 432.08 would allow sources to
make voluntary reductions beyond state
and Federal requirements in exchange
for regulatory flexibility. For the reasons
discussed above, we are disapproving
this portion of Wisconsin’s CAIR
abbreviated SIP. This portion is
separable from the rest of Wisconsin’s
SIP submittal and can be disapproved
without compromising the integrity of
the portions we are approving.

V. Correction of Typographical Error in
Proposed Rule

We would like to point out a
typographical error in the proposed
partial approval/partial disapproval
published on July 31, 2007 (72 FR
41669). In section, V. Analysis of

Wisconsin’s CAIR SIP Submittal,
subsection C. State Budgets for
Allowance Allocations, we stated, “The
CAIR FIP established the budgets for
Wisconsin as * * * 17,987 tons for NOx
ozone season emissions for 2010-2014
* * *» We are correcting this to read,
“The CAIR FIP established the budgets
for Wisconsin as * * * 17,987 tons for
NOx ozone season emissions for 2009—
2014 * * *” Ag stated earlier in that
same subsection NOx budgets, both
seasonal and annual, were developed
for the 2009-2014 period.

VI. Final Action

EPA is partially approving and
partially disapproving Wisconsin’s
abbreviated CAIR SIP revision
submitted on June 19, 2007. Wisconsin
is covered by the CAIR FIP, which
requires participation in the EPA-
administered CAIR FIP cap-and-trade
programs for SO,, NOx annual, and NOx
ozone season emissions. Under this
abbreviated SIP revision and consistent
with the flexibility given to states in the
FIP, Wisconsin has adopted provisions
for allocating allowances under the
CAIR FIP NOx annual and NOx ozone
season trading programs. As provided
for in the CAIR FIP, these provisions in
the abbreviated SIP revision will replace
or supplement the corresponding
provisions of the CAIR FIP in
Wisconsin. These provisions in
Wisconsin’s abbreviated SIP revision
meet the applicable requirements in 40
CFR 51.123(p) and (ee), with regard to
NOx annual and NOx ozone season
emissions. EPA is not making any
changes to the CAIR FIP, but is, to the
extent EPA approves Wisconsin’s SIP
revision, amending the appropriate
appendices in the CAIR FIP trading
rules simply to note that approval.

Wisconsin’s submittal also contains
provisions that are inconsistent with
requirements concerning the CSP and
that grant unacceptable regulatory
flexibility to some sources. EPA is
disapproving these portions of
Wisconsin’s rule. We are able to
disapprove these specific portions of
Wisconsin’s submittal because they are
separable from the rest of Wisconsin’s
submittal and disapproving only these
parts has no effect on the rest of the
submittal that we are approving.

VII. When Is This Action Effective?

EPA finds that there is good cause for
this approval to become effective on
October 16, 2007, because a delayed
effective date is unnecessary due to the
nature of the approval, which allows the
State to make allocations under its CAIR
rules. The expedited effective date for
this action is authorized under both 5

U.S.C. 553(d)(1), which provides that
rule actions may become effective less
than 30 days after publication if the rule
“grants or recognizes an exemption or
relieves a restriction” and section 5
U.S.C. 553(d)(3), which allows an
effective date less than 30 days after
publication “as otherwise provided by
the agency for good cause found and
published with the rule.”

CAIR SIP approvals relieve states and
CAIR sources within states from being
subject to allowance allocation
provisions in the CAIR FIPs that
otherwise would apply to it, allowing
States to make their own allowance
allocations based on their SIP-approved
State rule. The relief from these
obligations is sufficient reason to allow
an expedited effective date of this rule
under 5 U.S.C. 553(d)(1). In addition,
Wisconsin’s relief from these obligations
provides good cause to make this rule
effective October 16, 2007, pursuant to
5 U.S.C. 553(d)(3). The purpose of the
30-day waiting period prescribed in 5
U.S.C. 553(d) is to give affected parties
a reasonable time to adjust their
behavior and prepare before the final
rule takes effect. Where, as here, the
final rule relieves obligations rather
than imposes obligations, affected
parties, such as the State of Wisconsin
and CAIR sources within the State, do
not need time to adjust and prepare
before the rule takes effect.

VIII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action”
and, therefore, is not subject to review
by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and would impose no
additional requirements beyond those
imposed by state law. Accordingly, the
Administrator certifies that this rule
would not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
action approves pre-existing
requirements under state law and would
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4).
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This rule also does not have tribal
implications because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it would not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard and amends the
appropriate appendices in the CAIR FIP
trading rules to note that approval. It
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it would
approve a State rule implementing a
Federal Standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule would
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Electric utilities,
Incorporation by reference,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

40 CFR Part 97

Environmental protection, Air
pollution control, Electric utilities,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

Dated: September 21, 2007.

Bharat Mathur,
Acting Regional Administrator, Region 5.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart YY—Wisconsin

m 2. Section 52.2570 is amended by
adding paragraph (c)(116) to read as
follows:

§52.2570 Identification of plan.
* * * * *
(C] * % %

(116) A revision to the State
Implementation Plan (SIP) was
submitted by the Wisconsin Department
of Natural Resources on June 19, 2007.
This revision consists of regulations to
meet the requirements of the Clean Air
Interstate Rule.

(i) Incorporation by reference. The
following sections of the Wisconsin
Administrative Code are incorporated
by reference: NR 432.01 “Applicability;
purpose’’; NR 432.02 “Definitions”; NR
432.03 “CAIR NOx allowance
allocation”; NR 432.05 “CAIR NOx
ozone season allowance allocation”; NR
432.06 “Timing requirements for
allocations of CAIR NOx allowances and
CAIR NOx ozone season allowances”;
and NR 432.07 “CAIR renewable units”,
as created and published in the
(Wisconsin) Register, July, 2007, No.
619, effective August 1, 2007.

* * * * *

m 40 CFR part 97 is amended as follows:

PART 97—[AMENDED]

m 3. The authority citation for part 97
continues to read as follows:

Authority: 42 U.S.C. 7401, 7403, 7410,
7426, 7601, and 7651, et seq.

m 4. Appendix A to Subpart EE is
amended by adding the entry for
Wisconsin in alphabetical order under
paragraph 1. to read as follows:

Appendix A to Subpart EE of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning Allocations

* * * * *

1. % * %

Wisconsin
* * * * *

m 5. Appendix A to Subpart EEEE is
amended by adding the entry for
“Wisconsin” in alphabetical order to
read as follows:

Appendix A to Subpart EEEE of Part
97—States With Approved State
Implementation Plan Revisions
Concerning Allocations

* * * * *
Wisconsin
* * * * *

[FR Doc. E7—20165 Filed 10-15-07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 97
[EPA-R05-OAR-2007-0390; FRL-8481-2]

Approval of Implementation Plans;
Ohio; Clean Air Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a revision to
the Ohio State Implementation Plan
(SIP) submitted on September 26, 2007.
Ohio initially submitted a SIP revision
on April 17, 2007, with a proposed rule
and then revised it and submitted a SIP
revision with a final rule on September
26, 2007. This SIP revision incorporates
provisions related to the
implementation of EPA’s Clean Air
Interstate Rule (CAIR), promulgated on
May 12, 2005, and subsequently revised
on April 28, 2006, and December 13,
2006, and the CAIR Federal
Implementation Plan (CAIR FIP)
concerning sulfur dioxide (SO.), oxides
of nitrogen (NOx) annual, and NOx
ozone season emissions for the State of
Ohio, promulgated on April 28, 2006
and subsequently revised December 13,
2006. EPA is not making any changes to
the CAIR FIP, but is amending to the
extent EPA approves Ohio’s SIP
revision, the appropriate appendices in
the CAIR FIP trading rules simply to
note that approval.

The Ohio SIP revision that was
submitted on April 17, 2007, was a full
CAIR SIP revision. In a letter submitted
on September 26, 2007, Ohio requested
that EPA consider the September 26,
2007, submittal as two separate
submittals, i.e., as a full CAIR SIP and
as an abbreviated CAIR SIP. Ohio
requested that EPA act on specific
portions of the September 26, 2007,
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submittal as an abbreviated CAIR SIP.
Consequently, today, EPA is taking final
action only on the abbreviated SIP
revision and not the full CAIR SIP
revision, which will be the subject of a
separate future action. EPA is approving
Ohio’s abbreviated SIP revision that
addresses the methodology used to
allocate annual and ozone season NOx
allowances to affected electric
generating units (EGUs), and the opt-in
provisions, under the CAIR trading
programs and the CAIR FIP.

DATES: This direct final rule is effective
December 17, 2007 without further
notice, unless EPA receives adverse
comment by November 15, 2007. If EPA
receives such comments, it will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2007-0390, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: mooney.john@epa.gov.

3. Fax: (312) 886—5824.

4. Mail: Reference EPA—R05-OAR-
2007-0390 Docket, Air Programs
Branch, U.S. Environmental Protection
Agency, (AR-18]), 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery or Courier: John
Mooney, Chief, Criteria Pollutant
Section, Air Programs Branch, U.S.
Environmental Protection Agency, (AR—
18J), 77 West Jackson Boulevard,
Chicago, Illinois 60604. Such deliveries
are only accepted during the Regional
Office’s normal hours of operation. The
Regional Office’s official hours of
business are Monday through Friday,

8:30 to 4:30, excluding Federal holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R05-OAR-2007—
0390”. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.

If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters and any form of
encryption and should be free of any
defects or viruses. For additional
information about EPA’s public docket
visit the EPA Docket Center homepage
at http://www.epa.gov/epahome/
dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: John
Paskevicz, Engineer, Criteria Pollutant
Section, Air Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604. The telephone
number is (312) 886—6084. Mr.
Paskevicz can also be reached via
electronic mail at:
paskevicz.john@epa.gov.
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I. What Action Is EPA Taking?

CAIR SIP Approval

EPA is approving a revision to Ohio’s
SIP, submitted on September 26, 2007,
that modifies the application of certain
provisions of the CAIR FIP concerning
SO,, NOx annual, and NOx ozone
season emissions. (As discussed below,
this less comprehensive CAIR SIP is
termed an abbreviated SIP.) Ohio is
subject to the CAIR FIPs that implement
the CAIR requirements by requiring
certain EGUs to participate in the EPA-
administered Federal CAIR SO,, NOx
annual, and NOx ozone season cap-and-
trade programs. The SIP revision
provides a methodology for allocating
NOx allowances for the NOx annual and
NOx ozone season trading programs.
The CAIR FIPs provide that this
methodology will be used to allocate
NOx allowances to sources in Ohio,
instead of the federal allocation
methodology otherwise provided in the
FIPs. The SIP revision provides a
methodology for allocating the
compliance supplement pool in the
CAIR NOx annual trading program. The
SIP also allows for individual units not
otherwise subject to the CAIR trading
programs to opt into such trading
programs in accordance with opt-in
provisions of the CAIR FIPs. Consistent
with the flexibility provided in the FIPs,
these provisions will be used to replace
or supplement, as appropriate, the
corresponding provisions in the CAIR
FIPs for Ohio. EPA is not making any
changes to the CAIR FIPs, but is
amending to the extent EPA approves
Ohio’s SIP revision, the appropriate
appendices in the CAIR FIP trading
rules simply to note that approval.

II. What Is the Regulatory History of the
CAIR and the CAIR FIPs?

CAIR was published by EPA on May
12, 2005 (70 FR 25162). In this rule,
EPA determined that 28 States and the
District of Columbia contribute
significantly to nonattainment and
interfere with maintenance of the
national ambient air quality standards
(NAAQS) for fine particles (PM>.s) and/
or 8-hour ozone in downwind States in
the eastern part of the country. As a
result, EPA required those upwind
States to revise their SIPs to include
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control measures that reduce emissions
of SO,, which is a precursor to PMs s
formation, and/or NOx, which is a
precursor to both ozone and PM: s
formation. For jurisdictions that
contribute significantly to downwind
PM.; s nonattainment, CAIR sets annual
State-wide emission reduction
requirements (i.e., budgets) for SO, and
annual State-wide emission reduction
requirements for NOx. Similarly, for
jurisdictions that contribute
significantly to 8-hour ozone
nonattainment, CAIR sets State-wide
emission reduction requirements for
NOx for the ozone season (May 1st to
September 30th). Under CAIR, States
may implement these emission budgets
by participating in the EPA-
administered cap-and-trade programs or
by adopting any other control measures.

CAIR explains to subject States what
must be included in SIPs to address the
requirements of section 110(a)(2)(D) of
the Clean Air Act (CAA) with regard to
interstate transport with respect to the
8-hour ozone and PM, s NAAQS. EPA
made national findings, effective May
25, 2005, that the States had failed to
submit SIPs meeting the requirements of
section 110(a)(2)(D). The SIPs were due
in July 2000, 3 years after the
promulgation of the 8-hour ozone and
PM,.s NAAQS. These findings started a
2-year clock for EPA to promulgate a
Federal Implementation Plan (FIP) to
address the requirements of section
110(a)(2)(D). Under CAA section
110(c)(1), EPA may issue a FIP anytime
after such findings are made and must
do so within two years unless a SIP
revision correcting the deficiency is
approved by EPA before the FIP is
promulgated.

On April 28, 2006, EPA promulgated
FIPs for all States covered by CAIR in
order to ensure the emissions reductions
required by CAIR are achieved on
schedule. Each CAIR State is subject to
the FIPs until the State fully adopts, and
EPA approves, a SIP revision meeting
the requirements of CAIR. The CAIR
FIPs require certain EGUs to participate
in the EPA-administered CAIR SO,,
NOx annual, and NOx ozone-season
model trading programs, as appropriate.
The CAIR FIP SO,, NOx annual, and
NOx ozone season trading programs
impose essentially the same
requirements as, and are integrated
with, the respective CAIR SIP trading
programs. The integration of the CAIR
FIP and SIP trading programs means
that these trading programs will work
together to create effectively a single
trading program for each regulated
pollutant (SO, NOx annual, and NOx
ozone season) in all States covered by
CAIR FIP or SIP trading program for that

pollutant. The CAIR FIPs also allow
States to submit abbreviated SIP
revisions that, if approved by EPA, will
automatically replace or supplement the
corresponding CAIR FIP provisions
(e.g., the methodology for allocating
NOx allowances to sources in the state),
while the CAIR FIP remains in place for
all other provisions.

On April 28, 2006, EPA published
two more CAIR-related final rules that
added the States of Delaware and New
Jersey to the list of States subject to
CAIR for PM, 5 and announced EPA’s
final decisions on reconsideration of
five issues without making any
substantive changes to the CAIR
requirements.

ITI. What Are the General Requirements
of CAIR and the CAIR FIPs?

CAIR establishes State-wide emission
budgets for SO, and NOx and is to be
implemented in two phases. The first
phase of NOx reductions starts in 2009
and continues through 2014, while the
first phase of SO, reductions starts in
2010 and continues through 2014. The
second phase of reductions for both
NOx and SO starts in 2015 and
continues thereafter. CAIR requires
States to implement the budgets by
either (1) requiring EGUs to participate
in the EPA-administered cap-and-trade
programs or (2) adopting other control
measures of the State’s choosing and
demonstrating that such control
measures will result in compliance with
the applicable State SO, and NOx
budgets.

The May 12, 2005, and April 28, 2006,
CAIR rules provide model rules that
States must adopt (with certain limited
changes, if desired) if they want to
participate in the EPA-administered
trading programs.

With two exceptions, only States that
choose to meet the requirements of
CAIR through methods that exclusively
regulate EGUs are allowed to participate
in the EPA-administered trading
programs. One exception is for States
that adopt the opt-in provisions of the
model rules to allow non-EGUs
individually to opt into the EPA-
administered trading programs. The
other exception is for States that include
all non-EGUs from their NOx SIP Call
trading programs in their CAIR NOx
ozone season trading programs.

IV. What Are the Types of CAIR SIP
Submittals?

States have the flexibility to choose
the type of control measures they will
use to meet the requirements of CAIR.
EPA anticipates that most States will
choose to meet the CAIR requirements
by selecting an option that requires

EGUs to participate in the EPA-
administered CAIR cap-and-trade
programs. For such States, EPA has
provided two approaches for submitting
and obtaining approval for CAIR SIP
revisions. States may submit full SIP
revisions that adopt the model CAIR
cap-and-trade rules. If approved, these
SIP revisions will fully replace the CAIR
FIPs. Alternatively, States may submit
abbreviated SIP revisions. These SIP
revisions will not replace the CAIR FIPs;
however, the CAIR FIPs provide that,
when approved, the provisions in these
abbreviated SIP revisions will be used
instead of or in conjunction with, as
appropriate, the corresponding
provisions of the CAIR FIPs (e.g., the
NOx allowance allocation
methodology).

A State submitting an abbreviated SIP
revision may submit limited SIP
revisions to tailor the CAIR FIP cap-and-
trade programs to the state submitting
the revision. Specifically, an
abbreviated SIP revision may establish
certain applicability and allowance
allocation provisions that, the CAIR
FIPs provide, will be used instead of or
in conjunction with the corresponding
provisions in the CAIR FIP rules in that
State. Specifically, the abbreviated SIP
revisions may:

1. Include NOx SIP Call trading
sources that are not EGUs under CAIR
in the CAIR FIP NOx ozone season
trading program;

2. Provide for allocation of NOx
annual or ozone season allowances by
the State, rather than the Administrator,
and using a methodology chosen by the
State;

3. Provide for allocation of NOx
annual allowances from the CSP by the
State, rather than by the Administrator,
and using the State’s choice of allowed,
alternative methodologies; and/or

4. Allow units that are not otherwise
CAIR units to opt individually into the
CAIR FIP cap-and-trade programs under
the opt-in provisions in the CAIR FIP
rules.

With approval of an abbreviated SIP
revision, the CAIR FIP remains in place,
as tailored to sources in the State by that
approved SIP revision.

Abbreviated SIP revisions can be
submitted in lieu of, or as part of, CAIR
full SIP revisions. States may want to
designate part of their full SIP as an
abbreviated SIP for EPA to act on first
when the timing of the State’s
submission might not provide EPA with
sufficient time to approve the full SIP
prior to the deadline for recording NOx
allocations. This will help ensure that
the elements of the trading programs
where flexibility is allowed are
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implemented according to the State’s
decisions. Submission of an abbreviated
SIP revision does not preclude future
submission of a CAIR full SIP revision.
In this case, the September 26, 2007,
submittal from Ohio requests an
abbreviated SIP revision. As discussed
below, Ohio requested three of the four
provisions for which a State may
request an abbreviated SIP. The State
requested that its allocation of NOx
annual and NOx ozone season
allowances for EGUs under the FIP be
used instead of the corresponding
provisions of the CAIR FIPs in effect in
the State. The State requested that its
allocation of NOx annual allowances
from the compliance supplement pool
(CSP) be used instead of the
corresponding provisions of the CAIR
FIPs in effect in the State. Finally, the
State asked that units, that are not
otherwise CAIR units, may opt
individually into the CAIR FIP cap-and-
trade program under the opt-in
provisions in the CAIR FIP rules.

V. Analysis of Ohio’s CAIR SIP
Submittal

A. State Budgets for Allowance
Allocations

The CAIR NOx annual and ozone
season budgets were developed from
historical heat input data for EGUs.
Using these data, EPA calculated annual
and ozone season regional heat input
values, which were multiplied by 0.15
Ib/mmBtu, for phase 1, and 0.125 lb/
mmBtu, for phase 2, to obtain regional
NOx budgets for 2009-2014 and for
2015 and thereafter, respectively. EPA
derived the State NOx annual and ozone
season budgets from the regional
budgets using State heat input data
adjusted by fuel factors.

The CAIR State SO, budgets were
derived by discounting the tonnage of
emissions authorized by annual
allowance allocations under the Acid
Rain Program under title IV of the CAA.
Under CAIR, each allowance allocated
under the Acid Rain Program for the
years in phase 1 of CAIR (2010 through
2014) authorizes 0.5 ton of SO,
emissions in the CAIR trading program,
and each Acid Rain Program allowance
allocated for the years in phase 2 of
CAIR (2015 and thereafter) authorizes
0.35 ton of emissions in the CAIR
trading program.

The CAIR FIPs established the
budgets for Ohio as 108,667 tons for
NOx annual emissions, 45,664 tons for
NOx ozone season emissions, and
333,520 tons for SO, emissions. The
Ohio SIP revision, approved in today’s
action, does not affect these budgets,
which are total amounts of allowances

available for allocation for each year
under the EPA-administered cap-and-
trade programs under the CAIR FIPs. In
short, the abbreviated SIP revision only
affects allocations of allowances under
the established budgets.

B. CAIR Cap-and-Trade Programs

The CAIR NOx annual and ozone-
season FIPs both largely mirror the
structure of the NOx SIP Call model
trading rule in 40 CFR part 96, subparts
A through I. While the provisions of the
NOx annual and ozone-season FIPs are
similar, there are some differences. For
example, the NOx annual FIP (but not
the NOx ozone season FIP) provides for
a CSP, which is discussed below and
under which allowances may be
awarded for early reductions of NOx
annual emissions. As a further example,
the NOx ozone season FIP reflects the
fact that the CAIR NOx ozone season
trading program replaces the NOx SIP
Call trading program after the 2008
ozone season and is coordinated with
the NOx SIP Call program. The NOx
ozone season FIP provides incentives
for early emissions reductions by
allowing banked, pre-2009 NOx SIP Call
allowances to be used for compliance in
the CAIR NOx ozone-season trading
program. In addition, States have the
option of continuing to meet their NOx
SIP Call requirement by participating in
the CAIR NOx ozone season trading
program and including all their NOx SIP
Call trading sources in that program.

The provisions of the CAIR SO, FIP
are also similar to the provisions of the
NOx annual and ozone season FIPs.
However, the SO, FIP is coordinated
with the ongoing Acid Rain SO cap-
and-trade program under CAA title IV.
The SO, FIP uses the title IV allowances
for compliance, with each allowance
allocated for 2010-2014 authorizing
only 0.50 ton of emissions and each
allowance allocated for 2015 and
thereafter authorizing only 0.35 ton of
emissions. Banked title IV allowances
allocated for years before 2010 can be
used at any time in the CAIR SO, cap-
and-trade program, with each such
allowance authorizing 1 ton of
emissions. Title IV allowances are to be
freely transferable among sources
covered by the Acid Rain Program and
sources covered by the CAIR SO, cap-
and-trade program.

EPA used the CAIR model trading
rules as the basis for the trading
programs in the CAIR FIPs. The CAIR
FIP trading rules are virtually identical
to the CAIR model trading rules, with
changes made to account for federal
rather than state implementation. The
CAIR model SO,, NOx annual, and NOx
ozone season trading rules and the

respective CAIR FIP trading rules are
designed to work together as integrated
SO, NOx annual, and NOx ozone
season trading programs.

Ohio is subject to the CAIR FIPs
concerning SO,, NOx annual, and NOx
ozone season emissions, and the CAIR
FIP trading programs for SO,, NOx
annual, and NOx ozone season apply to
sources in Ohio. Consistent with the
flexibility they give to States, the CAIR
FIPs provide that States may submit
abbreviated SIP revisions that will
replace or supplement, as appropriate,
certain provisions of the CAIR FIP
trading programs. The Ohio EPA
September 26, 2007, submission is such
an abbreviated SIP revision.

C. Applicability Provisions for Non-EGU
NOx SIP Call Sources

In general, the CAIR FIP trading
programs apply to any stationary, fossil-
fuel-fired boiler or stationary, fossil-
fuel-fired combustion turbine serving at
any time, since the later of November
15, 1990, or the start-up of the unit’s
combustion chamber, a generator with
nameplate capacity of more than 25
MWe producing electricity for sale.

States have the option of bringing in,
for the CAIR NOx ozone season program
only, those units in the State’s NOx SIP
Call trading program that are not EGUs
as defined under CAIR. EPA advises
States exercising this option to use
provisions for applicability that are
substantively identical to the provisions
in 40 CFR 96.304 and add the
applicability provisions in the State’s
NOx SIP Call trading rule for non-EGUs
to the applicability provisions in 40 CFR
96.304 in order to include in the CAIR
NOx ozone season trading program all
units required to be in the State’s NOx
SIP Call trading program that are not
already included under 40 CFR 96.304.
Under this option, the CAIR NOx ozone
season program must cover all large
industrial boilers and combustion
turbines, as well as any small EGUs (i.e.
units serving a generator with a
nameplate capacity of 25 MWe or less),
that the State currently requires to be in
the NOx SIP Call trading program.

Consistent with the flexibility given to
States in the CAIR FIP Ohio has not
chosen, in the abbreviated CAIR SIP
approved here, to expand the
applicability provisions of the CAIR
NOx ozone season trading program to
include all non-EGUs in the State’s NOx
SIP Call trading program. However, EPA
notes that Ohio has indicated that the
full SIP revision submitted on
September 26, 2007, expands the
applicability provisions of CAIR NOx
ozone season trading program in this
manner. As such, EPA is not taking final



58550

Federal Register/Vol. 72, No. 199/ Tuesday, October 16, 2007 /Rules and Regulations

action on the non-EGU portion of the
State’s September 26, 2007, full CAIR
SIP revision. The full CAIR SIP revision
including actions to approve the non-
EGU portions of the State’s CAIR rule
will be the subject of a separate future
action.

D. NOx Allowance Allocations

Under the NOx allowance allocation
methodology in the CAIR model trading
rules and in the CAIR FIP, NOx annual
and ozone season allowances are
allocated to units that have operated for
five years, based on heat input data from
a three-year period that are adjusted for
fuel type by using fuel factors of 1.0 for
coal, 0.6 for oil, and 0.4 for other fuels.
The CAIR model trading rules and the
CAIR FIP also provide a new unit set-
aside from which units without five
years of operation are allocated
allowances based on the units’ prior
year emissions.

The CAIR FIP provides States the
flexibility to establish a different NOx
allowance allocation methodology that
will be used to allocate allowances to
sources in the States if certain
requirements are met concerning the
timing of submission of units’
allocations to the Administrator for
recordation and the total amount of
allowances allocated for each control
period. In adopting alternative NOx
allowance allocation methodologies,
States have flexibility with regard to:

1. The cost to recipients of the
allowances, which may be distributed
for free or auctioned;

2. The frequency of allocations;

3. The basis for allocating allowances,
which may be distributed, for example,
based on historical heat input or electric
and thermal output; and/or

4. The use of allowance set-asides
and, if used, the size of the set-aside.

Consistent with the flexibility given to
States in the CAIR FIPs, Ohio has
chosen to replace the provisions of the
CAIR NOx annual FIP concerning the
allocation of NOx annual allowances
with its own methodology. Ohio has
chosen to distribute NOx annual
allowances based upon heat input data
from a three year period adjusted for
fuel type by using fuel adjustment
factors of 1.0 for coal, 0.6 for oil, and 0.4
for other fuels. Based on this
methodology, Ohio determined NOx
allocations for EGUs in the State under
the CAIR FIP, and submitted its
allocations to EPA on April 24, 2007.

Ohio also has included, in the
abbreviated SIP revision, provisions
regarding set-aside programs for energy
efficiency/renewable energy and
innovative technology projects under
the CAIR NOx Ozone Season program.

The State’s energy-efficiency/renewable
energy (EE/RE) and innovative
technology set-aside program provisions
establish two set-asides for each control
period, one set-aside for EE/RE projects
and one set-aside for innovative
technology projects, and specify
procedures for allocating the allowances
in the set-asides. Each set-aside is
limited to one percent of the state
trading budget for NOx ozone season
allowance allocations. Beginning with
the end of 2009 and every three years
thereafter, Ohio EPA will review the
number of allowances allocated from
the set-asides and will, under certain
circumstances, increase the size of each
set-aside in future years as necessary, up
to a maximum of five percent of the
state trading budget.

EPA notes that the set-aside
provisions do not explicitly state how
allowances will be reserved in the set-
asides if the total amount of allowances
requested from a set-aside exceeds the
total amount of allowances in that set-
aside. However, set-aside provisions
explicitly limit the amount of
allowances available from each set-aside
to one percent of the state trading
budget unless Ohio EPA expands the
set-asides in future years. In addition,
Ohio informed EPA, in the September
26, 2007, letter, that its guidance for the
set-asides provides that set-aside
allowances will be reserved on a pro-
rata basis if the total requested
allowances exceed the size of the set-
aside. Ohio has indicated that it will
clarify its set-aside provisions consistent
with this guidance.

The set-aside provisions also do not
explicitly state how a set-aside will be
increased up to five percent of the state
trading budget if the existing set-aside
amounts plus the total amounts
allocated to units with and without
baseline heat input under Ohio’s other
allocation provisions for NOx ozone
season allowances already equal the
state trading budget. However, Ohio’s
CAIR NOx ozone season allocation
provisions clearly limit the total
allocations for each control period of
CAIR NOx ozone season allowances to
the amount of the state trading budget
for that control period. Further, as
written, the provisions for expanding
the set-asides cannot have any effect on
the current allocations, which Ohio has
already submitted to the Administrator
for phase 1 of the trading program. In
addition, Ohio informed EPA, in the
September 28, 2007, letter, that Ohio
EPA will reduce the total amount of
allowances allocated to existing units
under the other allocation provisions to
the extent the size of a set-aside is
increased in the future. Ohio has

indicated that it will clarify its
allocation provisions consistent with
this statement in the September 28,
2007, letter.

Consequently, EPA interprets Ohio’s
abbreviated SIP to limit the total
allocations for each control period of
CAIR NOx ozone season allowances
(whether from current or expanded set-
asides or under the other allocation
provisions in the abbreviated SIP) to the
state trading budget, consistent with the
requirements of 40 CFR
51.123(ee)(2)(ii)(B).

E. Allocation of NOx Allowances From
the Compliance Supplement Pool (CSP)

The CSP provides an incentive for
early reductions in NOx annual
emissions. The CSP consists of 200,000
CAIR NOx annual allowances of vintage
2009 for the entire CAIR region, and a
State’s share of the CSP is based upon
the State’s share of the projected
emission reductions under CAIR. States
may distribute CSP allowances, one
allowance for each ton of early
reduction, to sources that make NOx
reductions during 2007 or 2008 beyond
what is required by any applicable State
or Federal emission limitation. States
also may distribute CSP allowances
based upon a demonstration of need for
an extension of the 2009 deadline for
implementing emission controls.

The CAIR NOx annual FIP establishes
specific methodologies for allocations of
CSP allowances. States may choose an
allowed, alternative CSP allocation
methodology to be used to allocate CSP
allowances to sources in those States.

Consistent with the flexibility given to
States in the FIP, Ohio has chosen to
modify the provisions of the CAIR NOx
annual FIP concerning the allocation of
allowances from the CSP. Ohio has
chosen to distribute CSP allowances
using an allocation methodology that
provides more certainty to unit owners
and operators that a known quantity of
allowances per unit will be available for
distribution at the beginning of the
control period. Ohio also provides
owners and operators with an incentive
for the operation of expensive post-
combustion control equipment year-
round and provides incentives for early
reductions in emissions before 2009.
Ohio EPA is required to submit
allocations from the CSP to the
Administrator by July 1, 2009, or such
time when unit’s 2008 emissions data
are available so that the allocations can
be determined. Ohio’s abbreviated SIP
also states that the Administrator will
record the allocations by January 1,
2010. While Ohio’s abbreviated SIP does
not explicitly state that allocations will
be submitted to the Administrator by
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November 30, 2009, EPA notes that
units’ 2008 emissions data should
certainly be available before that date
and that the allocations need to be
submitted by that date in order to
ensure that the Administrator will
complete recordation of allowances by
January 1, 2010. Further, Ohio has
indicated, in the September 26, 2007,
letter, that it will clarify its CSP
provisions to provide for a deadline of
November 30, 2009, for submission of
CSP allocations to the Administrator.
Consequently, EPA considers the Ohio
abbreviated SIP to meet the
requirements of 40 CFR 51.123(p)(2).

F. Individual Opt-in Units

The opt-in provisions allow for
certain non-EGUs (i.e., boilers,
combustion turbines, and other
stationary fossil-fuel-fired devices) that
do not meet the applicability criteria for
a CAIR trading program to participate
voluntarily in (i.e., opt into) the CAIR
trading program. A non-EGU may opt
into one or more of the CAIR trading
programs. In order to qualify to opt into
a CAIR trading program, a unit must
vent all emissions through a stack and
be able to meet monitoring,
recordkeeping, and recording
requirements of 40 CFR part 75. The
owners and operators seeking to opt a
unit into a CAIR trading program must
apply for a CAIR opt-in permit. If the
unit is issued a CAIR opt-in permit, the
unit becomes a CAIR unit, is allocated
allowances, and must meet the same
allowance-holding and emissions
monitoring and reporting requirements
as other units subject to the CAIR
trading program. The opt-in provisions
provide for two methodologies for
allocating allowances for opt-in units,
one methodology that applies to opt-in
units in general and a second
methodology that allocates allowances
only to opt-in units that the owners and
operators intend to repower before
January 1, 2015.

States have several options
concerning the opt-in provisions. The
rules for each of the CAIR FIP trading
programs include opt-in provisions that
are essentially the same as those in the
respective CAIR SIP model rules, except
that the CAIR FIP opt-in provisions
become effective in a State only if the
State’s abbreviated SIP revision adopts
the opt-in provisions. The State may
adopt the opt-in provisions entirely or
may adopt them but exclude one of the
allowance allocation methodologies.
The State also has the option of not
adopting any opt-in provisions in the
abbreviated SIP revision and thereby
providing for the CAIR FIP trading
program to be implemented in the State

without the ability for units to opt into
the program.

Consistent with the flexibility given to
States in the FIPs, Ohio has chosen to
allow non-EGUs meeting certain
requirements to participate in the CAIR
NOx annual trading program, the CAIR
NOx ozone season trading program and
the CAIR SO; trading program. Ohio
EPA submitted the CAIR SIP program
rules, OAC 3745-109-08 and OAC
3745-109-14 and OAC 3745-109-21,
which incorporate the opt-in provisions
as provided in the final EPA CAIR rule
of April 28, 2006. These rules address
opt-ins for NOx ozone season, NOx
annual, and SO, annual programs.

VI. Final Action

EPA is approving the rules contained
in Ohio’s abbreviated CAIR SIP revision
submitted on September 26, 2007. Ohio
is covered by the CAIR FIPs, which
require participation in the EPA-
administered CAIR FIP cap-and-trade
programs for SO, NOx annual, and NOx
ozone season emissions. Under this
abbreviated SIP revision, and consistent
with the flexibility given to States in the
FIPs, Ohio adopts provisions for
allocating allowances under the CAIR
FIP NOx annual and ozone season
trading programs. In addition, Ohio
adopts in the abbreviated SIP revision
provisions that establish a methodology
for allocating allowances in the CSP and
allow for individual non-EGUs to opt
into the CAIR FIP SO,, NOx annual,
NOx ozone season cap-and-trade
programs. As provided for in the CAIR
FIPs, these provisions in the abbreviated
SIP revision will replace or supplement
the corresponding provisions of the
CAIR FIPs in Ohio. The abbreviated SIP
revision meets the applicable
requirements in 40 CFR 51.123(p) and
(ee), with regard to NOx annual and
NOx ozone season emissions, and 40
CFR 51.124(r), with regard to SO»
emissions. EPA is not making any
changes to the CAIR FIPs, but is
amending the appropriate appendices in
the CAIR FIP trading rules simply to
note that approval.

VII. Statutory and Executive Order
Reviews

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action”
and, therefore, is not subject to review
by the Office of Management and
Budget.

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a “significant
regulatory action” under Executive
Order 12866 or a ‘“‘significant energy
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under State law
and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(59 FR 22951, November 9, 2000).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.
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Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it approves a
State rule implementing a Federal
Standard.

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 17,
2007. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time

within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Electric utilities,
Incorporation by reference,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

40 CFR Part 97

Environmental protection,
Administrative practice and procedure,
Air pollution control, Electric utilities,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

Dated: September 28, 2007.
Bharat Mathur,
Acting Regional Administrator, Region 5.

m For the reasons set forth in the
preamble, parts 52 and 97 of chapter 1
of title 40 of the Code of Federal
Regulations are amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart KK—Ohio

m 2.In §52.1870 is amended by adding
paragraph (c)(140) to read as follows:

§52.1870 Identification of plan.
* * * * *

(C] * % %

(140) Ohio Environmental Protection
Agency submitted amendments on
September 26, 2007, to the State
Implementation Plan to control
emissions from electric generating units
(EGU). Rules affecting these units
include: Ohio Administrative Code
(OACQC) 3745-109-01 (B)(59) and (72),
3745-109-04, 3745-109-08, 3745-109—
14, 3745-109-17 (except the following:
the language in paragraph (A)
referencing the state trading budget for
non-EGUs in 3745-109-17-01(C)(4),
paragraphs (C)(1)(a)(i)(d), (C)(2)(b),
(C)(2)(d), (C)(2)(e), and (C)(2)(f), and the
language in paragraph (C)(3)(a)
referencing non-EGUs), and 3745—-109—
21.

(i) Incorporation by reference. The
following sections of the Ohio

Administrative Code (OAC) are
incorporated by reference.

(A) OAC 3745-109-01(B)(59) “Energy
efficiency/renewable energy project”;
OAC 3745-109-01(B)(72) “Innovative
technology project”’; OAC 3745-109-04
“CAIR NOx allowance allocations”;
OAC 3745-109-08 “CAIR NOx Opt-in
units”’; OAC 3745-109-14 “CAIR SO,
opt-in units”’; and OAC 3745-109-21
“CAIR NOx ozone season opt-in units’’;
effective on September 27, 2007.

(B) OAC 3745-109-17 “CAIR NOx
ozone season allowance allocations”’;
effective on September 27, 2007, except
the following: the language in paragraph
(A) referencing the state trading budget
for non-EGUs in 3745-109-17—-01(C)(4),
paragraphs (C)(1)(a)(i)(d), (C)(2)(b),
(€)(2)(d), (C)(2)(e), and (C)(2)(), and the
language in paragraph (C)(3)(a)
referencing non-EGUs.

PART 97—[AMENDED]

m 3. The authority citation for part 97
continues to read as follows:

Authority: 42 U.S.C. 7401, 7403, 7410,
7426, 7601, and 7651, et seq.

m 4. Appendix A to subpart EE is
amended by adding in alphabetical
order the entry “Ohio”” under
paragraphs 1. and 2. to read as follows:

Appendix A to Subpart EE of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning Allocations

1. E N

Ohio
* * * * *

2. * k% %

Ohio

* * * * *

m 5. Appendix A to subpart IT is
amended by adding in alphabetical
order the entry “Ohio” under
paragraphs 1. and 2. to read as follows:

Appendix A to Subpart II of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning CAIR NOx Opt-In Units

1. * * %

Ohio
* * * * *

2. E

Ohio

* * * * *

m 6. Appendix A to subpart III of part 97
is amended by adding in alphabetical
order the entry “Ohio” under
paragraphs 1. and 2. to read as follows:
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Appendix A to Subpart III of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning CAIR SO; Opt-In Units

1. * Kk %

Ohio

2. * * %

Ohio

* * * * *

m 7. Appendix A to subpart EEEE of part
97 is amended by adding in alphabetical
order the entry “Ohio” to read as
follows:

Appendix A to Subpart EEEE of Part
97—States With Approved State
Implementation Plan Revisions
Concerning Allocations

* * * * *
Ohio
* * * * *

m 8. Appendix A to subpart IIII of part

97 is amended by adding in alphabetical
order the entry “Ohio”” under
paragraphs 1. and 2. to read as follows:

Appendix A to Subpart IIII of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning CAIR NOx Ozone Season
Opt-In Units

1. * Kk %

Ohio

2. * k% %

Ohio
* * * * *
[FR Doc. E7—20252 Filed 10-15-07; 8:45 am]|
BILLING CODE 6560-50—P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
on the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Engineering
Management Section, Mitigation
Directorate, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—3151.
SUPPLEMENTARY INFORMATION: The

Federal Emergency Management Agency

(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Mitigation Division
Director of FEMA has resolved any
appeals resulting from this notification.
This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.
Interested lessees and owners of real
property are encouraged to review the

proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

m Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

Flooding
source(s)

Location of referenced elevation

*Elevation in feet

+Elevation in feet

(NGVD)
(NAVD) Communities affected
# Depth in feet
above ground.
Modified

Breathitt County, Kentucky, and Incorporated Areas Docket No.: FEMA-B-7714

North Fork Kentucky River

Approximately 7.43 miles downstream of the confluence
with Frozen Creek near Cy Bend.

Approximately 2.83 miles upstream of the Robinson Road
Bridge at Quick Sand.

+717 | Breathitt County (Unincor-
porated Areas), City of
Jackson.

+754
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Flooding
source(s)

Location of referenced elevation

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)

# Depth in feet
above ground.

Communities affected

Modified
PanBowl Lake .......cccccccceernnne. Kentucky 15 CrosSing ......cccooeevvieeieeneeiesceeese e +732 | Breathitt County (Unincor-
porated Areas), City of
Jackson.
Kentucky 1812 CroSSiNg .......cccoovreeiereeieneeieseeeeseeeeen +732

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

City of Jackson

ADDRESSES

Maps are available for inspection at 1137 Main Street, Jackson, KY 41339.

Breathitt County (Unincorporated Areas)

Maps are available for inspection at 1137 Main Street, Jackson, KY 41339.

Osage County, Oklahoma, and Incorporated Areas Docket No.: FEMA-B-7714

Bird CreekK ....ccvveeeveeeecieeeeien,

Eliza Creek

Euchee Creek

Tributary ....cooooeeeiiiiiieee

Shell Creek

UT 1 to Shell Creek

UT 1 to UT to Horsepin Creek

UT 3 to Shell Creek ..................

UT 4 to Shell Creek ..................

UT to West Big Heart Creek ....

West Big Heart Creek (For-
merly Blackboy Creek).

Approximately 5,250 feet upstream from power line right-
of-way.

Approximately 8750 feet upstream from power line right-
of-way.

Approximately 4,000 ft upstream from CR-2708

Approximately 750 feet southwest intersection of Highway
60 and Highway 123.

Approximately 8,250 feet downstream from confluence
with Euchee Creek/Tributary (County Boundary).

Approximately 2,000 feet upstream of Unnamed Dirt Road

Confluence with Euchee Creek ........ccocevviieicnecicnecnee,

Approximately 1050 feet upstream of intersection with
North Willow Creek Road.

Approximately 1,600 feet downstream of North 161 St.
West Avenue.

Confluence with UT 3 Shell Creek ........cccooovivieniinieeieennns

Confluence with Shell Creek .........ccccoeviiiiiiiiiiiniiiceieee

Approximately 1820 feet upstream of Private Road

Approximately 3000 feet south of intersection of 166th
Street and Railroad.

Approximately 375 feet south of intersection of 166th
Street and Railroad.

Confluence with Shell Creek ........ccccvrveiinieiciececeeee

Approximately 500 ft down stream of Shell Lake Dam
Confluence with Shell Creek .........ccccovriiiiiiiiiiiniineceee

Approximately 4000 feet of confluence with Shell Creek ...

4,000 feet downstream of mouth of creek (County Line) ...

2,750 feet downstream of mouth of creek

Approximately 10,500 feet downstream of mouth of creek
(County Line).

Approximately 8,000 feet downstream of mouth of creek ..

+646

+648

+695
+702

+690

+791
+700

+720

+661

+677
+668

+805
+638

+644

+677

+693
+668

+673
+695
+790
+722

+793

Osage County (Unincor-
porated Areas).

City of Bartlesville.
Osage County (Unincor-
porated Areas).
Osage County (Unincor-
porated Areas).
Osage County (Unincor-
porated Areas).

Osage County (Unincor-
porated Areas).

Osage County (Unincor-
porated Areas).
Osage County (Unincor-

porated Areas).

Osage County (Unincor-
porated Areas).

City of Sand Springs.

Osage County (Unincor-
porated Areas).

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

City of Bartlesville

ADDRESSES

Maps are available for inspection at 401 South Johnston Ave, Bartlesville, OK 74003.

City of Sand Springs

Maps are available for inspection at P.O. Box 338, Sand Springs, OK 74063.

Osage County (Unincorporated Areas)

Maps are available for inspection at 628 Kinekah, Pawhuska, OK 74056—-0087.
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Flooding
source(s)

Location of referenced elevation

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)

# Depth in feet
above ground.
Modified

Communities affected

Osage County, Oklahoma and Incorporated Areas Docket No.: FEMA-B-7456

Bird Creek

Approximately 250 feet from confluence of Bird Creek and
Mud Creek.

Approximately 1,700 feet downstream from confluence w/
UT1 to Bird Creek.

+818

+645

Osage County (Unincor-
porated Areas), City of
Pawhuska, City of
Barnsdall, Town of Avant.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

Osage County

ADDRESSES

Maps are available for inspection at 628 Kihekah, Pawhuska 74056.

Town of Avant

Maps are available for inspection at City Hall: 230 W. McCoy Lane, Avant, OK 74001.

City of Barnsdall

Maps are available for inspection at 409 W. Main, Barnsdall, OK 74002.

City of Pawhuska

Maps are available for inspection at 118 W. Main, Pawhuska, OK 74056.

Lincoln County, South Dakota, and Incorporated Areas Docket No: FEMA-B-7708 & B-7735

Ninemile Creek

Tributary

Tributary

Schindler Creek

Spring Creek

Tributary

Just downstream from 274th Street
Just upstream from 272nd Street
Approximately 320 feet downstream from Kevin Drive
Approximately 650 feet upstream from Ryan Drive
Just downstream from 273rd Street

Just upstream from South Dakota Highway 115 .

1550 feet upstream from 469th Avenue

Approximately 2150 feet downstream from 475th Avenue

Approximately 500 feet downstream from 475th Avenue at
the Corporate Limit line.

Just downstream from 273rd Street

Just upstream from the confluence with Ninemile Creek ...

Approximately 2050 feet upstream from 273rd Street
Just downstream from 473rd Avenue
Just upstream from the confluence with Ninemile Creek ...

Just downstream from 477th Avenue
Approximately 1150 feet upstream from 271st Street
Just upstream from the confluence with Big Sioux River ...

Just downstream from South Dakota Highway 11
Approximately 950 feet upstream from Cliff Avenue
Just upstream from the confluence with Spring Creek

Just downstream from Cody Road
Just upstream from 269th Street

+1385
+1472
+1477
+1483
+1311

+1411
+1518
+1391
+1400

+1417
+1387

+1425
+1466
+1267

+1394
+1452
+1269

+1368
+1461
+1346

+1392
+1425

Town of Harrisburg.
Town of Tea.

Unincorporated Areas of Lin-
coln County.

Town of Harrisburg.

Unincorporated Areas of Lin-
coln County.

Unincorporated Areas of Lin-
coln County.

Unincorporated Areas of Lin-
coln County.

Unincorporated Areas of Lin-
coln County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

Town of Harrisburg

ADDRESSES

Maps are available for inspection at P.O. Box 26, Harrisburg, SD 57032.

Town of Tea

Maps are available for inspection at 600 East 1st Street, P.O. Box 128, Tea, SD 57064.

Unincorporated Areas of Lincoln County

Maps are available for inspection at 224 West Ninth Street, Sioux Falls, SD 57104.
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Flooding
source(s)

Location of referenced elevation

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)

# Depth in feet
above ground.
Modified

Communities affected

Webb County,

Texas and Incorporated Areas Docket No.: FEMA-B-7710

Chacon CreeK .....cccceeeeeeenvnnennn..

Tributary 1

Tributary 2

Tributary 3

Deer Creek

Dellwood Tributary (Previously
Las Manadas Creek Tributary

1).

Las Manadas Creek

Tributary 1

Tributary 1A

Tributary 2 (Formerly Las
Manadas Creek Tribu-
tary 3).

Tributary 2A

Rio Grande

Tex-Mex Railroad

Tributary ..o

Zacate Creek

Confluence with Rio Grande

Approximately 2000 feet downstream from confluence
with Casa Blanca Lake.

Confluence with Chacon Creek

Approximately 250 feet upstream from intersection with
Chestnut.

Confluence with Chacon Creek

Approximately 1500 feet downstream from Loop 20 ..........
Confluence with Chacon Creek .........cccoceviviiieniinieeiieenne
Approximately 2500 feet upstream from the intersection
with Highway 59.
Confluence with Rio Grande
Intersection with Logistic Road
Confluence with Las Manadas Creek

Approximately 2000 feet upstream from intersection with
FM 3464.

Confluence with Rio Grande ..........ccccceeiiiniiniiiniiiieeceee

Approximately 1750 feet upstream from intersection with
Loop 20.

Confluence with Las Manadas Creek .........ccccceviirieennenne

Approximately 200 feet upstream from Springfield Drive ...

Confluence with Las Manadas Creek Tributary 1

Approximately 1200 feet upstream from Dover/Stratford ...

Confluence with Las Manadas Creek

Approximately 5050 feet upstream from intersection with
FM 3464.

Confluence with Las Manadas Creek Tributary 2

Approximately 3225 feet upstream from confluence with
Las Manadas Creek Tributary 2.

Approximately 1750 feet upstream from intersection with
Riverhill Road.

Confluence with Deer Creek .........cccoovrvvevineeiiicciececee

Confluence with Chacon Creek

Approximately 1250 feet upstream from intersection with
Tex-Mex Railroad.

Approximately 250 feet downstream from the intersection
with Mexican Railroad.

Confluence with Rio Grande

+394

+453

+394
+422

+394

+398
+436

+444
+411
+476
+410
+486
+408
+552
+412
+468
+430
+464
+418
+489

+447
+459

+391

+411
+400

+423

+396

+399

City of Laredo, Webb
County, (Unincorporated
Areas).

City of Laredo.

City of Laredo, Webb County
(Unincorporated Areas).
City of Laredo, Webb County
(Unincorporated Areas).

City of Laredo.

City of Laredo, Webb County
(Unincorporated Areas).

City of Laredo, Webb County
(Unincorporated Areas).

City of Laredo, Webb County
(Unincorporated Areas).
City of Laredo.

City of Laredo, Webb County
(Unincorporated Areas).

City of Laredo.

City of Laredo, Webb County
(Unincorporated Areas).
City of Laredo, Webb County
(Unincorporated Areas).

City of Laredo.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

City of Laredo

ADDRESSES

Maps are available for inspection at 1120 San Bernardo, Laredo, TX 78042.

Webb County (Unincorporated Areas)

Maps are available for inspection at 1110 Washington Street, Suite 302, Laredo, TX 78040.

Columbia County, Wisconsin and Incorporated Areas Docket No.: FEMA-B-7708

Baraboo River ........cccccvvvveeenn.

At confluence with the Wisconsin River .........ccccccvveeeeeennns

Downstream side of Interstate 90

*790

*796

Columbia County (Unincor-
porated Areas).
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*Elevation in feet

Adams counties.

(NGVD)
Flooding ] ) +Elevation in feet -
source(s) Location of referenced elevation (NAVD) Communities affected
# Depth in feet
above ground.
Modified
Duck Creek ......cccecviiiciinenns Upstream side of U.S. Highway 51 ... *791 | Columbia County (Unincor-
porated Areas).
Upstream side of Chicago Milwaukee St. Paul and Pacific 791
Railroad.
Fox River ......cccoovviiiiniieieeen, At downstream county boundary between Columbia and *779 | City of Portage, Columbia
Marquette counties. County (Unincorporated
Areas).
Downstream side of Chicago Milwaukee St. Paul and Pa- *785
cific Railroad.
Neenah Creek ......cccccvrveennnnne. Downstream side of County Highway CM ............ccceceeeneee. *781 | Columbia County (Unincor-
porated Areas).
At confluence with Big Slough .........cccooiiiiiiiiniiceee *790
Spring Creek .......cccevvvicirnnen. Approximately 2 mile downstream of Fair Street *805 | City of Lodi.
Upstream side of Riddle Road .............cccoceeiienane *834
Tributary A ..o At confluence with Spring Creek ........ccocceiiiiiiiniiiiiee *821 | City of Lodi.
Approximately 1,300 feet upstream of Spring Street .......... *821
Wisconsin River .........cccceeeee. Downstream side of State Highway 60 ...........ccceceevvrienene *748 | City of Portage, City of Wis-
Upstream side of Interstate 39 ........cccoocevriiiiieiiennecceeen, *798 consin Dells, Columbia
At upstream county boundary between Columbia and *848 County (Unincorporated

Areas).

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

ADDRESSES

Columbia County (Unincorporated Areas)

Maps are available for inspection at: Columbia County Planning and Zoning Department, 400 DeWitt St., Portage, WI 53901.
City of Lodi
Maps are available for inspection at: City Clerk’s Office, 130 S. Main St., Lodi, WI 53555.
City of Portage
Maps are available for inspection at: City Hall, 115 W. Pleasant St., Portage, WI 53901.
City of Wisconsin Dells
Maps are available for inspection at: City Hall, 300 La Crosse St., Wisconsin Dells, WI 53965.

La Crosse County, Wisconsin and Incorporated Areas Docket No.: FEMA-B-7707

Black River ......ccccccoeevciieieeeeen,

At confluence with the Black River, Mississippi River and
La Crosse River.

Just upstream of Lock & Dam 7 .
100 feet south of Jackson St

Just east of 29th St. ...
Just east of 29th St ....................
At Burlington Northern Railroad .
At State Road ........cccccvvevieeennn
At Farnam Street .....
At State Road ........cccccvvveeieeeiieees
At 200 feet north of Crestline Place ..
500 feet south of Evergreen St .........
150 feet north of Evergreen St
At Ward Avenue
At Travis Street
600 feet south of East Fairchild Street ...
600 feet north of West Fairchild Street
At Farnam Street .......cooooeveiiieiiieeieeceeeee e
At Jackson Street
At mouth at Mormon Creek

Approximately 1 mile upstream of County Highway YY
bridge.
Approximately 600 feet upstream of Highway 53 ...............

Overbank area between Goheres St. to the north and
Monitor St. to the south.

*644

*646
*658

*667
*633
*663
*656
*656
*655
*655
*652
*652
*652
*653
*654
*654
*658
*658
*725

*827

644

*645

City of Onalaska, City of La
Crosse, La Crosse County
(Unincorporated Areas).

City of La Crosse, La Crosse
County (Unincorporated
Areas).

City of La Crosse.

City of La Crosse.

City of La Crosse.

City of La Crosse.

City of La Crosse.

City of La Crosse.

City of La Crosse.

La Crosse County (Unincor-

porated Areas).

City of Onalaska, City of La
Crosse, La Crosse County
(Unincorporated Areas).
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Flooding
source(s)

Location of referenced elevation

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)

# Depth in feet
above ground.

Communities affected

Modified
At State Highway 16 ..o *655
Left Overbank ................... Southern extent near La Crosse St ........cccceeveverivcnenciennene *644 | City of La Crosse.
At Lang Drive ..o *645
Right Overbank 1 .............. Railroad just north of County Highway B *649 | City of La Crosse.
At Hawkins Road .........cccoveieiniiiiicniecieeceee *653
Railroad Ditch .................... At mouth at confluence with La Crosse River .................... *650 | City of La Crosse.
Upstream extent at divergence at La Crosse River ........... *655
Mormon Creek ......ccccceeveerennnee. At mouth at Mississippi RiVer .........cccccooiiiiiiiiiiiees *639 | La Crosse County (Unincor-
porated Areas).
At County Highway M ..o *766
Mississippi River ........cccccoeeenee. Adjacent to Marion Road N at river mile 694 .................... *640 | City of La Crosse, City of
Onalaska, La Crosse
County (Unincorporated
Areas).
Approximately 3.6 miles south of Highway 35 at river mile *649
711.
Pammel Creek ......ccccocvrveennn. At mouth at Mississippi RIVET ........ccccceriiriiiieneeeee *640 | City of La Crosse, La Crosse
County (Unincorporated
Areas).
150 feet upstream of Hagen Road ............cccooviiiiiinnnn. *683
Pammel Creek East Bank ........ At Juniper Street ... *644 | City of La Crosse, La Crosse
County (Unincorporated
Areas).
At Leonard Street ........ccoceiirieninieenece e *644
At Meadow Lane Place *647
Adjacent to Easter Road ..........ccocviviiiiiiiiiiiiee *647
At Park Lane DrVe ........ccccoiiiiiiiiiieiceeeece e *653
At Midway between Park Lane Drive & Ward Avenue ....... *653
Sand Lake Coulee .................... 200 feet downstream of County Highway OT ..................... *650 | Village of Holmen, City of
Onalaska, La Crosse
County (Unincorporated
Areas).
At Private driveway 4 mile north of Abnet Rd .................. *770
Right Overbank—Midway .. | At mouth at confluence with Sand Lake Coulee ................ *652 | Village of Holmen, La
Crosse County (Unincor-
porated Areas).
Approximately 1200 feet downstream of State Highway 35 *663
Right Overbank—Golf At County Highway SN .....cccooiiiiiiine e *701 | Village of Holmen, City of
Course. Onalaska, La Crosse
County (Unincorporated
Areas).
Golf Course boundary 0.5 mi. downstream of Moos Rd .... *721
Smith Valley Creek .......cccceee.. At mouth at La Crosse RiVer .........cccccooiiiiiiieniiiieeieeee *658 | City of Onalaska, City of La
Crosse, La Crosse County
(Unincorporated Areas).
End of Smith Valley Road .........ccccooveieriiininirenceeeee *814
State Road Coulee ................... 150 feet upstream of Hagen Rd .........cccooiiiiiiiiiiiee *683 | La Crosse County (Unincor-
porated Areas).
600 feet upstream of Hagen Rd. ... *687

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

ADDRESSES

La Crosse County (Unincorporated Areas)
Maps are available for inspection at: La Crosse County Zoning, Planning and Land Information Office, 400 4th St. N, La Crosse, WI 54601.

Village of Holmen

Maps are available for inspection at: Village Hall, 421 S. Main St., Holmen, WI 54636-0158.

City of La Crosse

Maps are available for inspection at: City Hall, 400 La Crosse St., La Crosse, WI 54601.

City of Onalaska

Maps are available for inspection at: City Hall, 415 Main St., Onalaska, WI 54650.
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(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: October 9, 2007.
David I. Maurstad,

Federal Insurance Administrator of the
National Flood Insurance Program,
Department of Homeland Security, Federal
Emergency Management Agency.

[FR Doc. E7—20384 Filed 10—-15-07; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 070213032-7032-01]
RIN 0648-XD36

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by Non-
American Fisheries Act Crab Vessels
Catching Pacific Cod for Processing
by the Inshore Component in the
Central Regulatory Area of the Gulf of
Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for the 2007 Pacific cod
sideboard limits apportioned to non-
American Fisheries Act (AFA) crab
vessels catching Pacific cod for
processing by the inshore component in
the Central Regulatory Area of the Gulf
of Alaska (GOA). This action is
necessary to prevent exceeding the 2007
Pacific cod sideboard limits apportioned
to non-AFA crab vessels catching
Pacific cod for processing by the inshore
component in the Central Regulatory
Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 11, 2007, until
2400 hrs, A.Lt., December 31, 2007.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 800.

The 2007 Pacific cod sideboard limits
apportioned to non-AFA crab vessels
catching Pacific cod for processing by
the inshore component in the Central
Regulatory Area of the GOA is 979
metric tons (mt) for the GOA, as
established by the 2007 and 2008
harvest specifications for groundfish of
the GOA (72 FR 9676, March 5, 2007).

In accordance with §680.22(e)(2)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2007 Pacific cod
sideboard limits apportioned to non-
AFA crab vessels catching Pacific cod
for processing by the inshore
component in the Central Regulatory
Area of the GOA will soon be reached.
Therefore, the Regional Administrator is
establishing a sideboard directed fishing
allowance for Pacific cod as 969 mt in
the Gulf of Alaska. The remaining 10 mt
in the Gulf of Alaska will be set aside
as bycatch to support other anticipated
groundfish fisheries. In accordance with
§680.22(e)(3), the Regional
Administrator finds that this sideboard
directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by non-AFA crab vessels catching
Pacific cod for processing by the inshore

component in the Central Regulatory
Area of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the sideboard directed fishing
closure of Pacific cod apportioned to
non-AFA crab vessels catching Pacific
cod for processing by the inshore
component in the Central Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of October 10, 2007.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 680.22
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 10, 2007.

Emily H. Menashes

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 07-5100 Filed 10-11-07; 1:40 pm]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 72, No. 199

Tuesday, October 16, 2007

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM378 Special Conditions No.
25-07-11-SC]

Special Conditions: Boeing Model 787—
8 Airplane; Operation Without Normal
Electrical Power

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Boeing Model 7878
airplane. This airplane will have novel
or unusual design features when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. The Boeing Model 787-8
airplane will have numerous electrically
operated systems whose function is
needed for continued safe flight and
landing of the airplane. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for these design features. These
proposed special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards. Additional
special conditions will be issued for
other novel or unusual design features
of the Boeing Model 787—-8 airplanes.
DATES: Comments must be received on
or before November 15, 2007.
ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attention: Rules
Docket (ANM-113), Docket No. NM378,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; or delivered in
duplicate to the Transport Airplane
Directorate at the above address. All
comments must be marked Docket No.
NM378. Comments may be inspected in

the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT:
Stephen Slotte, FAA, Airplane & Flight
Crew Interface Branch, ANM-111,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2315;
facsimile (425) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive as well as a report
summarizing each substantive public
contact with FAA personnel concerning
these proposed special conditions. The
docket is available for public inspection
before and after the comment closing
date. If you wish to review the docket
in person, go to the address in the
ADDRESSES section of this notice
between 7:30 a.m. and 4 p.m., Monday

through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change the proposed special
conditions based on comments we
receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On March 28, 2003, Boeing applied
for an FAA type certificate for its new
Boeing Model 787-8 passenger airplane.
The Boeing Model 787-8 airplane will
be an all-new, two-engine jet transport
airplane with a two-aisle cabin. The
maximum takeoff weight will be
476,000 pounds, with a maximum
passenger count of 381 passengers.

Type Certification Basis

Under provisions of Title 14 Code of
Federal Regulations (CFR) 21.17, Boeing
must show that Boeing Model 787-8
airplanes (hereafter referred to as ““the
787’) meet the applicable provisions of
14 CFR part 25, as amended by
Amendments 25—1 through 25-117,
except §§ 25.809(a) and 25.812, which
will remain at Amendment 25-115. If
the Administrator finds that the
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the 787 because of
a novel or unusual design feature,
special conditions are prescribed under
provisions of 14 CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the 787 must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36. In addition, the FAA must
issue a finding of regulatory adequacy
pursuant to section 611 of Public Law
92-574, the “Noise Control Act of
1972.”

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with §11.38 and become part of the type
certification basis in accordance with
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under the provisions of § 21.101.

Novel or Unusual Design Features

The 787 will incorporate a number of
novel or unusual design features, some
of which have not been previously
installed on large commercial aircraft.
Because of these design features, these
proposed special conditions differ from
similar previously proposed special
conditions for other airplane models.
Due to rapid improvements in airplane
technology, the applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for these
design features. These proposed special
conditions for the 787 contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
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that established by the existing
airworthiness standards.

In addition to an electronic flight
control system, a number of systems
that have traditionally been
pneumatically or mechanically operated
have been implemented as electrically
powered systems on the 787. Examples
include the hydraulic power, equipment
cooling, wing anti-ice, and the auxiliary
power unit (APU) and engine start
systems. The criticality of some of these
systems is such that their failure will
either reduce the capability of the
airplane or the ability of the crew to
cope with adverse operating conditions,
or prevent continued safe flight and
landing of the airplane. The
airworthiness standards of part 25 do
not contain adequate or appropriate
standards for protection of these
systems from the adverse effects of
operation without normal electrical
power.

The current rule, 14 CFR 25.1351(d),
Amendment 25-72, requires safe
operation under visual flight rules (VFR)
conditions for at least five minutes after
loss of all normal electrical power. This
rule was structured around traditional
airplane designs that used mechanical
control cables and linkages for flight
control. These manual controls allowed
the crew to maintain aerodynamic
control of the airplane for an indefinite
period of time after loss of all electrical
power. Under these conditions, the
mechanical flight control system
provided the crew with the ability to fly
the airplane while attempting to identify
the cause of the electrical failure, start
the engine(s) if necessary, and
reestablish some of the electrical power
generation capability, if possible.

To maintain the same Fevel of safety
associated with traditional designs, the
787 must be designed for operation with
the normal sources of engine- and
auxiliary-power-unit (APU)-generated
electrical power inoperative. Service
experience has shown that loss of all
electrical power from the airplane’s
engine- and APU-driven generators is
not extremely improbable. Thus, Boeing
must demonstrate that the airplane is
capable of recovering adequate primary
electrical power generation for safe
flight and landing. This demonstration
would provide that the ability to restore
operation of portions of the electrical
power generation capability would be
considered if unrecoverable loss of
those portions is shown to be extremely
improbable. An alternative source of
electrical power would have to be
provided for the time necessary to
restore the minimum power generation
capability necessary for safe flight and
landing.

Applicability

As discussed above, these proposed
special conditions are applicable to the
787. Should Boeing apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design features,
these proposed special conditions
would apply to that model as well
under the provisions of § 21.101.

Conclusion

This action would affect only certain
novel or unusual design features of the
787. 1t is not a rule of general
applicability, and it would affect only
the applicant that applied to the FAA
for approval of these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
Special Conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the Administrator of the
Federal Aviation Administration (FAA)
proposes the following special
conditions as part of the type
certification basis for the Boeing Model
787-8 airplane.

In lieu of the requirements of 14 CFR
25.1351(d), the following special
conditions apply:

(1) The applicant must show by test
or a combination of test and analysis
that the airplane is capable of continued
safe flight and landing with all normal
sources of engine- and auxiliary-power-
unit (APU)-generated electrical power
inoperative, as prescribed by paragraphs
(1)(a) and (1)(b) below. For purposes of
this special condition, normal sources of
electrical power generation do not
include any alternate power sources
such as the battery, ram air turbine
(RAT), or independent power systems
such as the flight control permanent
magnet generating system. In showing
capability for continued safe flight and
landing, consideration must be given to
systems capability, effects on crew
workload and operating conditions, and
the physiological needs of the flightcrew
and passengers for the longest diversion
time for which approval is sought.

(a) Common cause failures, cascading
failures, and zonal physical threats must
be considered in showing compliance
with this requirement.

(b) In showing compliance with this
requirement, the ability to restore
operation of portions of the electrical
power generation and distribution

system may be considered if it can be
shown that unrecoverable loss of those
portions of the system is extremely
improbable. An alternative source of
electrical power must be provided for
the time required to restore the
minimum electrical power generation
capability required for safe flight and
landing. (Unrecoverable loss of all
engines may be excluded when showing
that unrecoverable loss of critical
portions of the electrical system is
extremely improbable.)

(2) Regardless of any electrical
generation and distribution system
recovery capability shown under
paragraph 1, sufficient electrical system
capability must be provided—

(a) to allow time to descend, with all
engines inoperative, at the speed that
provides the best glide slope, from the
maximum operating altitude to the
altitude at which the soonest possible
engine restart could be accomplished,
and

(b) to subsequently allow multiple
start attempts of the engines and APU.
This capability must be provided in
addition to the electrical capability
required by existing part 25
requirements related to operation with
all engines inoperative.

(3) The electrical energy used by the
airplane in descending with engines
inoperative from the maximum
operating altitude at the best glide slope,
and in making multiple attempts to start
the engines and APU, must be
considered when showing compliance
with paragraphs (1) and (2) of these
special conditions and with existing 14
CFR part 25 requirements related to
continued safe flight and landing.

Issued in Renton, Washington, on October
5, 2007.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—20310 Filed 10-15-07; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-29011; Airspace
Docket No. 07-AAL-14]

Proposed Revision of Class D and E
Airspace; Kenai, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class D and E airspace at Kenai, AK.
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Five Standard Instrument Approach
Procedures (SIAPs) are being amended
for the Kenai Municipal Airport at
Kenai, AK. Additionally, one textual
departure procedure (DP) is being
amended. Adoption of this proposal
would result in revision of existing
Class D & E airspace upward, from the
surface, from 700 feet (ft.) and 1,200 ft.
above the surface, at the Kenai
Municipal Airport, Kenai, AK.

DATES: Comments must be received on
or before November 30, 2007.
ADDRESSES: Send comments on the
proposal to the Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001. You must identify the
docket number FAA-2007-29011/
Airspace Docket No. 07-AAL-14, at the
beginning of your comments. You may
also submit comments on the Internet at
http://www.regulations.gov. You may
review the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone 1-800—647-5527) is on the
plaza level of the Department of
Transportation NASSIF Building at the
above address.

An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in

triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-29011/Airspace
Docket No. 07-AAL~14.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov or the Superintendent of
Document’s Web page at http://
www.access.gpo.gov/nara/index.html.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would revise the Class E airspace at the
Kenai Municipal Airport, in Kenai, AK.
The intended effect of this proposal is
to revise Class E airspace upward, from
the surface, from 700 ft. and 1,200 ft.
above the surface, to contain Instrument
Flight Rules (IFR) operations at Kenai
Municipal Airport, AK.

The FAA Instrument Flight
Procedures Production and

Maintenance Branch has amended five
SIAPs and one DP for the Kenai
Municipal Airport. The amended
approaches are (1) the Very High
Frequency Omni-directional Range
(VOR) Runway (RWY) 19R, Amendment
(Amdt) 18, (2) the Instrument Landing
System (ILS) or Localizer (LOC) RWY
19R, Amdt 3, (3) the VOR/Distance
Measuring Equipment (DME) RWY 01L,
Amdt 7, (4) the Area Navigation (RNAV)
Global Positioning System (GPS) RWY
01L, Amdt 1, and (5) the RNAV (GPS)
RWY 19R, Amdt 1. Textual DP’s are
unnamed and are published in the front
of the U.S. Terminal Procedures for
Alaska. Class D and E controlled
airspace extending upward, from the
surface, from 700 ft. and 1,200 ft. above
the surface, in the Kenai Municipal
Airport area would be revised by this
action. The proposed airspace is
sufficient in size to contain aircraft
executing the instrument procedures at
the Kenai Municipal Airport, Kenai, AK.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class D airspace area designations
are published in paragraph 5000 of FAA
Order 7400.9R, Airspace Designations
and Reporting Points, signed August 15,
2007, and effective September 15, 2007,
which is incorporated by reference in 14
CFR 71.1. The Class E surface areas
designated as extensions to Class D
surface areas are published in paragraph
6004 in FAA Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace areas
designated as 700/1200 foot transition
areas are published in paragraph 6005
in FAA Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, which is
incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
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Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class D
and E airspace sufficient in size to
contain aircraft executing instrument
procedures at Kenai Municipal Airport
and represents the FAA’s continuing
effort to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, is to be amended

as follows:
* * * * *

Paragraph 5000 General.

* * * * *

AAK AK D Kenai, AK [Revised]
Kenai, Kenai Municipal Airport, AK

(Lat. 60°34’23” N., long. 151°14"42” W.)

That airspace extending upward from the
surface to and including 2,600 feet MSL
within a 5.2-miles radius of the Kenai
Municipal Airport, excluding the airspace
below 1,100 feet MSL beyond 4 miles from
the Kenai Municipal Airport extending from
the 310° bearing clockwise to the 350°
bearing from the Kenai Municipal Airport.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D
Surface Area.

AAK AK E4 Kenai, AK [Revised]

Kenai, Kenai Municipal Airport, AK

(Lat. 60°34’23” N., long. 151°14'42” W.)

Kenai VOR/DME (Lat. 60°36’53” N., long.
151°11°43” W.)

That airspace extending upward from the
surface within 3.7 miles each side of the 031°
radial of the Kenai VOR/DME extending from
the 5.2-mile radius of the Kenai Municipal
Airport to 10.2 miles northeast of the Kenai
Municipal Airport.

* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 feet or More
Above the Surface of the Earth.

* * * * *

AAL AK E5 Kenai, AK [Revised]

Kenai, Kenai Municipal Airport, AK

(Lat. 60°34’23” N., long. 151°14"42” W.)

That airspace extending upward from 700
feet above the surface within a 7.7-mile
radius of the Kenai Municipal Airport and
within 4 miles east and west of the 031°
bearing from the Kenai Municipal Airport
extending from the 7.3-mile radius to 11
miles north of the Kenai Municipal Airport;
and that airspace extending upward from
1,200 feet above the surface within a 75-mile
radius of the Kenai Municipal Airport.
* * * * *

Issued in Anchorage, AK, on October 5,
2007.

Anthony M. Wylie,

Manager, Alaska Flight Services Information
Area Group.

[FR Doc. E7—20313 Filed 10-15-07; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-29100; Airspace
Docket No. 07-AAL-16]

Proposed Revision of Class E
Airspace; Soldotna, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at Soldotna, AK. Two
new Standard Instrument Approach
Procedures (SIAPs) are being developed
for the Soldotna Airport at Soldotna,
AK. Adoption of this proposal would
result in revision of existing Class E
airspace upward, from 700 feet (ft.) and
1,200 ft. above the surface, at the
Soldotna Airport, Soldotna, AK.

DATES: Comments must be received on
or before November 30, 2007.
ADDRESSES: Send comments on the
proposal to the Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001. You must identify the
docket number FAA-2007-29100/
Airspace Docket No. 07-AAL-16, at the
beginning of your comments. You may
also submit comments on the Internet at
http://www.regulations.gov. You may
review the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone 1-800-647-5527) is on the
plaza level of the Department of
Transportation NASSIF Building at the
above address.

An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking



58564

Federal Register/Vol. 72, No. 199/ Tuesday, October 16, 2007 / Proposed Rules

by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-29100/Airspace
Docket No. 07-AAL~-16.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov or the Superintendent of
Document’s Web page at http://
www.access.gpo.gov/nara/index.html.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would revise the Class E airspace at the
Soldotna Airport, in Soldotna, AK. The
intended effect of this proposal is to
revise Class E airspace upward, from
700 ft. and 1,200 ft. above the surface,
to contain Instrument Flight Rules (IFR)
operations at Soldotna Airport, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed two
new SIAPs for the Soldotna Airport. The
new approaches are (1) the Area
Navigation (RNAV) Global Positioning
System (GPS) RWY 07, Original (Orig)
and (2) the RNAV (GPS) RWY 25, Orig.
Class E controlled airspace extending
upward, from 700 ft. and 1,200 ft. above
the surface, in the Soldotna Airport area
would be revised by this action. The
proposed airspace is sufficient in size to
contain aircraft executing the
instrument procedures at the Soldotna
Airport, Soldotna, AK.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9R, Airspace Designations
and Reporting Points, signed August 15,
2007, and effective September 15, 2007,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore —(1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the

authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing instrument
procedures at Soldotna Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, is to be amended
as follows:

* * * * *

Paragraph 6005 Class E Airspace Extending
Upward from 700 feet or More Above the
Surface of the Earth.

* * * * *

AAL AK E5 Soldotna, AK [Revised]

Soldotna, Soldotna Airport, AK

(Lat. 60°28’30” N., long. 151°02°17”W.)
Soldotna NDB

(Lat. 60°28’30” N., long. 150°52’44”"W.)

That airspace extending upward from 700
feet above the surface within a 10.1-mile
radius of the Soldotna Airport and within 4
miles either side of the 270 bearing of the
Soldotna NDB, AK, extending from the 10.1-
mile radius to 21 miles west of the Soldotna
Airport, AK, and within 4.6 miles north and
4 miles south of the 090 bearing of the
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Soldotna NDB, AK, extending from the 10.1-
mile radius to 14.3 miles east of the Soldotna
Airport, AK; and that airspace extending
upward from 1,200 feet above the surface
within a 73-mile radius of the Soldotna
Airport.

* * * * *

Issued in Anchorage, AK, on October 5,
2007.

Anthony M. Wylie,

Manager, Alaska Flight Services Information
Area Group.

[FR Doc. E7—20308 Filed 10-15-07; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-29009; Airspace
Docket No. 07-AAL-12]

Proposed Revision of Class E
Airspace; Buckland, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at Buckland, AK. Two
Standard Instrument Approach
Procedures (SIAPs) and a textual
departure procedure (DP) are being
amended for the Buckland Airport at
Buckland, AK. Additionally, two new
SIAPs are being developed. Adoption of
this proposal would result in revision of
existing Class E airspace upward, from
700 feet (ft.) and 1,200 ft. above the
surface, at the Buckland Airport,
Buckland, AK.

DATES: Comments must be received on
or before November 30, 2007.

ADDRESSES: Send comments on the
proposal to the Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001. You must identify the
docket number FAA-2007-29009/
Airspace Docket No. 07-AAL-12, at the
beginning of your comments. You may
also submit comments on the Internet at
http://www.regulations.gov. You may
review the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone 1-800—-647-5527) is on the
plaza level of the Department of
Transportation NASSIF Building at the
above address.

An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-29009/Airspace
Docket No. 07-AAL-12.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov or the Superintendent of

Document’s Web page at http://
www.access.gpo.gov/nara/index.html.
Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—-400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would revise the Class E airspace at the
Buckland Airport, in Buckland, AK. The
intended effect of this proposal is to
revise Class E airspace upward, from
700 ft. and 1,200 ft. above the surface,
to contain Instrument Flight Rules (IFR)
operations at Buckland Airport, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has amended two
SIAPs and a DP, and developed two
SIAPs for the Buckland Airport. The
amended approaches are (1) the Non-
directional Beacon (NDB)/Distance
Measuring Equipment (DME) Runway
(RWY) 11, Amendment (Amdt) 1 and (2)
the NDB/DME RWY 29, Amdt 1. The
new approaches are (1) the Area
Navigation (RNAV) Global Positioning
System (GPS) RWY 02, Original (Orig)
and (2) the RNAV (GPS) RWY 20, Orig.
Textual DP’s are unnamed and are
published in the front of the U.S.
Terminal Procedures for Alaska. Class E
controlled airspace extending upward,
from 700 ft. and 1,200 ft. above the
surface, in the Buckland Airport area
would be revised by this action. The
proposed airspace is sufficient in size to
contain aircraft executing the
instrument procedures at the Buckland
Airport, Buckland, AK.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9R, Airspace Designations
and Reporting Points, signed August 15,
2007, and effective September 15, 2007,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
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would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore —(1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing instrument
procedures at Buckland Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, is to be amended
as follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Buckland, AK [Revised]
Buckland, Buckland Airport, AK

(Lat. 66°45’58” N., long. 160°09'10” W.)

That airspace extending upward from 700
feet above the surface within a 12.4-mile
radius of the Buckland Airport; and that
airspace extending upward from 1,200 feet
above the surface within a 78-mile radius of
the Buckland Airport.

* * * * *

Issued in Anchorage, AK, on October 5,
2007.

Anthony M. Wylie,

Manager, Alaska Flight Services Information
Area Group.

[FR Doc. E7—20311 Filed 10-15-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2007-27998; Airspace
Docket No. 07-AAL-05]

Proposed Revision of Class E
Airspace; Selawik, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at Selawik, AK. Two
Standard Instrument Approach
Procedures (SIAPs) are being amended
for the Roland Norton Memorial Airport
at Selawik, AK. Additionally, four new
SIAPs and a textual departure procedure
(DP) are being developed. Adoption of
this proposal would result in revision of
existing Class E airspace upward, from
700 feet (ft.) and 1,200 ft. above the
surface, at the Roland Norton Memorial
Airport, Selawik, AK.

DATES: Comments must be received on
or before November 30, 2007.
ADDRESSES: Send comments on the
proposal to the Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground

Floor, Room W12-140, Washington, DC
20590-0001. You must identify the
docket number FAA-2007-27998/
Airspace Docket No. 07-AAL-05, at the
beginning of your comments. You may
also submit comments on the Internet at
http://www.regulations.gov. You may
review the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone 1-800—647-5527) is on the
plaza level of the Department of
Transportation NASSIF Building at the
above address.

An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-27998/Airspace
Docket No. 07-AAL-05.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
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be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov or the Superintendent of
Document’s Web page at http://
www.access.gpo.gov/nara/index.html.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would revise the Class E airspace at the
Roland Norton Memorial Airport, in
Selawik, AK. The intended effect of this
proposal is to revise Class E airspace
upward, from 700 ft. and 1,200 ft. above
the surface, to contain Instrument Flight
Rules (IFR) operations at Roland Norton
Memorial Airport, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has amended two
SIAPs and developed four SIAPs along
with a DP for the Roland Norton
Memorial Airport. The amended
approaches are (1) the Very High
Frequency Omni-directional Range
(VOR) Runway (RWY) 04, Amendment
(Amdt) 1 and (2) the VOR RWY 22,
Amdt 1. The new approaches are (1) the
Area Navigation (RNAV) Global
Positioning System (GPS) RWY 04,
Original (Orig), (2) the RNAV (GPS)
RWY 27, Orig, (3) the RNAV (GPS) Y
RWY 22, Orig, and (4) the RNAV (GPS)
Z RWY 22, Orig. Textual DP’s are
unnamed and are published in the front
of the U.S. Terminal Procedures for
Alaska. Class E controlled airspace

extending upward, from 700 ft. and
1,200 ft. above the surface, in the
Roland Norton Memorial Airport area
would be revised by this action. The
proposed airspace is sufficient in size to
contain aircraft executing the
instrument procedures at the Roland
Norton Memorial Airport, Selawik, AK.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9R, Airspace Designations
and Reporting Points, signed August 15,
2007, and effective September 15, 2007,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore —(1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing instrument
procedures at Roland Norton Memorial
Airport and represents the FAA’s
continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, is to be amended

as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Selawik, AK [Revised]

Selawik, Roland Norton Memorial Airport,
AK

(Lat. 66°45’58” N., long. 160°09°10” W.)

That airspace extending upward from 700
feet above the surface within a 7.3-mile
radius of the Roland Norton Memorial
Airport; and that airspace extending upward
from 1,200 feet above the surface within a 74-
mile radius of the Roland Norton Memorial
Airport.

* * * * *

Issued in Anchorage, AK, on October 5,
2007.

Anthony M. Wylie,

Manager, Alaska Flight Services Information
Area Group.

[FR Doc. E7—20312 Filed 10-15-07; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2007-29010; Airspace
Docket No. 07-AAL-13]

Proposed Revision of Class E
Airspace; Chevak, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at Chevak, AK. Two
new Standard Instrument Approach
Procedures (SIAPs) are being developed
for the Chevak Airport at Chevak, AK.
Adoption of this proposal would result
in revision of existing Class E airspace
upward, from 700 feet (ft.) and 1,200 ft.
above the surface, at the Chevak Airport,
Chevak, AK.

DATES: Comments must be received on
or before November 30, 2007.

ADDRESSES: Send comments on the
proposal to the Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001. You must identify the
docket number FAA-2007-29010/
Airspace Docket No. 07-AAL-13, at the
beginning of your comments. You may
also submit comments on the Internet at
http://www.regulations.gov. You may
review the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9 a.m. and 5
p.-m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone 1-800-647-5527) is on the
plaza level of the Department of
Transportation NASSIF Building at the
above address.

An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both

docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-29010/Airspace
Docket No. 07-AAL—-13.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov or the Superintendent of
Document’s Web page at http://
www.access.gpo.gov/nara/index.html.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would revise the Class E airspace at the
Chevak Airport, in Chevak, AK. The
intended effect of this proposal is to
revise Class E airspace upward, from
700 ft. and 1,200 ft. above the surface,
to contain Instrument Flight Rules (IFR)
operations at Chevak Airport, AK.

The FAA Instrument Flight
Procedures Production and

Maintenance Branch has developed two
new SIAPs for the Chevak Airport. The
new approaches are (1) the Area
Navigation (RNAV) Global Positioning
System (GPS) RWY 02, Original (Orig)
and (2) the RNAV (GPS) RWY 20, Orig.
Class E controlled airspace extending
upward, from 700 ft. and 1,200 ft. above
the surface, in the Chevak Airport area
would be revised by this action. The
proposed airspace is sufficient in size to
contain aircraft executing the
instrument procedures at the Chevak
Airport, Chevak, AK.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9R, Airspace Designations
and Reporting Points, signed August 15,
2007, and effective September 15, 2007,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
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airspace sufficient in size to contain
aircraft executing instrument
procedures at Chevak Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, is to be amended
as follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Chevak, AK [Revised]
Chevak, Chevak Airport, AK

(Lat. 61°32°27”N., long. 165°35’03"W.)

That airspace extending upward from 700
feet above the surface within a 7.0-mile
radius of the Chevak Airport; and that
airspace extending upward from 1,200 feet
above the surface within a 73-mile radius of
the Chevak Airport.

* * * * *

Issued in Anchorage, AK, on October 5,
2007.

Anthony M. Wylie,

Manager, Alaska Flight Services Information
Area Group.
[FR Doc. E7—20314 Filed 10-15-07; 8:45 am]|

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2007-29012; Airspace
Docket No. 07-AAL-15]

Proposed Revision of Class E
Airspace; McGrath, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at McGrath, AK. Five
Standard Instrument Approach
Procedures (SIAPs) and a textual
departure procedure (DP) are being
amended for the McGrath Airport at
McGrath, AK. Additionally, one new
SIAP is being developed. Adoption of
this proposal would result in revision of
existing Class E airspace upward, from
700 feet (ft.) and 1,200 ft. above the
surface, at the McGrath Airport,
McGrath, AK.

DATES: Comments must be received on
or before November 30, 2007.

ADDRESSES: Send comments on the
proposal to the Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001. You must identify the
docket number FAA-2007-29012/
Airspace Docket No. 07-AAL~15, at the
beginning of your comments. You may
also submit comments on the Internet at
http://www.regulations.gov. You may
review the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone 1-800-647-5527) is on the
plaza level of the Department of
Transportation NASSIF Building at the
above address.

An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-29012/Airspace
Docket No. 07-AAL~-15.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov or the Superintendent of
Document’s Web page at http://
www.access.gpo.gov/nara/index.html.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
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Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would revise the Class E airspace at the
McGrath Airport, in McGrath, AK. The
intended effect of this proposal is to
revise Class E airspace upward, from
700 ft. and 1,200 ft. above the surface,
to contain Instrument Flight Rules (IFR)
operations at McGrath Airport, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has amended five
SIAPs and a DP, and developed one new
SIAP for the McGrath Airport. The
amended approaches are (1) the High
Very High Frequency Omni-directional
Range (VOR)/Distance Measuring
Equipment (DME) or Tactical Air
Navigation (TACAN) Runway (RWY) 16,
Amendment (Amdt) 1, (2) the VOR/
DME or TACAN RWY 16, Amdt 1, (3)
the VOR A, Amdt 8, (4) the VOR/DME
C, Amdt 1 and (5) the Localizer (LOC)/
DME RWY 16, Amdt 3. The new
approach is the Area Navigation (RNAV)
Global Positioning System (GPS) RWY
16, Original (Orig). Textual DP’s are
unnamed and are published in the front
of the U.S. Terminal Procedures for
Alaska. Class E controlled airspace
extending upward, from 700 ft. and
1,200 ft. above the surface, in the
McGrath Airport area would be revised
by this action. The proposed airspace is
sufficient in size to contain aircraft
executing the instrument procedures at
the McGrath Airport, McGrath, AK.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
surface areas are published in paragraph
6002 in FAA Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace areas
designated as 700/1200 foot transition
areas are published in paragraph 6005
in FAA Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective
September 15, 2007, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to

keep them operationally current. It,
therefore—(1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing instrument
procedures at McGrath Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, and effective

September 15, 2007, is to be amended
as follows:
* * * * *

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

AAL AK E2 McGrath, AK [Revised]

McGrath, McGrath Airport, AK

(Lat. 62°57°10” N., long. 155°3620” W.)

That airspace within a 7.6-mile radius of
the McGrath Airport. This Class E airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Paragraph 6005 Class E Airspace Extending
Upward from 700 feet or More Above the
Surface of the Earth.

* * * * *

AAL AK E5 McGrath, AK [Revised]

McGrath, McGrath Airport, AK

(Lat. 62°57°10” N., long. 155°3620” W.)

That airspace extending upward from 700
feet above the surface within a 8.1-mile
radius of the McGrath Airport and within 4
miles north and 8 miles south of the 123°
bearing from the McGrath Airport, AK
extending from the 8.1-mile radius to 16
miles southeast of the McGrath Airport, AK,
and within 4 miles east and west of the 008°
bearing from the McGrath Airport, AK,
extending from the 8.1-mile radius to 11.2
miles north of the McGrath Airport, AK; and
that airspace extending upward from 1,200
feet above the surface within a 74-mile radius
of the McGrath Airport.

* * * * *

Issued in Anchorage, AK, on October 5,
2007.

Anthony M. Wylie,

Manager, Alaska Flight Services Information
Area Group.

[FR Doc. E7—20315 Filed 10-15-07; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2007-0376; FRL-8477-5]

Approval of Implementation Plans of
lllinois: Clean Air Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the Illinois State
Implementation Plan (SIP) submitted on
September 14, 2007. This revision
addresses the requirements of EPA’s
Clean Air Interstate Rule (CAIR),
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promulgated on May 12, 2005, and
subsequently revised on April 28, 2006,
and December 13, 2006. EPA is
proposing to determine that the SIP
revision fully implements the CAIR
requirements for Illinois. As a
consequence of the SIP approval, EPA
would also withdraw the CAIR Federal
Implementation Plans (CAIR FIPs)
concerning SO, NOx annual, and NOx
ozone season emissions for Illinois.

DATES: Comments must be received on
or before November 15, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2007-0376, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: mooney.john@epa.gov.

3. Fax: (312) 886-5824.

4. Mail: “EPA-R05-OAR-2007—
0376”, John M. Mooney, Chief, Criteria
Pollutant Section, Air Programs Branch
(AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery or Courier: John M.
Mooney, Chief, Criteria Pollutant
Section, Air Programs Branch (AR-18]J),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Illinois 60604. Such deliveries are only
accepted during the Regional Office’s
normal hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT: John
Summerhays, Environmental Scientist,
Criteria Pollutant Section, Air Programs
Branch (AR-18]), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6067,
summerhays.john@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, EPA will
withdraw the direct final rule and will
address all public comments received in

a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time. Please note
that if EPA receives adverse comment
on an amendment, paragraph, or section
of this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment. For additional
information, see the direct final rule
which is located in the Rules section of
this Federal Register.

Dated: September 21, 2007.
Bharat Mathur,
Acting Regional Administrator, Region 5.
[FR Doc. E7—20144 Filed 10-15-07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70
[EPA-R07-OAR-2007-0718; FRL-8482-9]
Approval and Promulgation of State

Implementation Plans and Operating
Permits Program; State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Iowa State
Implementation Plan (SIP) and
Operating Permits Program submitted
by the state of Iowa. These revisions
update and clarify various rules and
makes minor revisions and corrections.
Approval of these revisions will ensure
consistency between the state and
Federally-approved rules, and ensure
Federal enforceability of the State’s
revised air program rules.

DATES: Comments on this proposed
action must be received in writing by
November 15, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
OAR-2007-0718 by one of the following
methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: Hamilton.heather@epa.gov.

3. Mail: Heather Hamilton,
Environmental Protection Agency, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101.

4. Hand Delivery or Courier: Deliver
your comments to Heather Hamilton,
Environmental Protection Agency, Air
Planning and Development Branch, 901

North 5th Street, Kansas City, Kansas
66101. Such deliveries are only
accepted during the Regional Office’s
normal hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8 to 4:30,
excluding legal holidays.

Please see the direct final rule that is
located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Heather Hamilton at (913) 551-7039, or
by e-mail at Hamilton.heather@epa.gov.
SUPPLEMENTARY INFORMATION: In the
final rules section of the Federal
Register, EPA is approving the state’s
SIP revision and Title V revision as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial revision amendment
and anticipates no relevant adverse
comments to this action. A detailed
rationale for the approval is set forth in
the direct final rule. If no relevant
adverse comments are received in
response to this action, no further
activity is contemplated in relation to
this action. If EPA receives relevant
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed action. EPA will not institute
a second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on part of this rule and if that
part can be severed from the remainder
of the rule, EPA may adopt as final
those parts of the rule that are not the
subject of an adverse comment. For
additional information, see the direct
final rule that is located in the rules
section of this Federal Register.

Dated: October 5, 2007.
William Rice,
Acting Regional Administrator, Region 7.
[FR Doc. E7—20377 Filed 10—-15-07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 97
[EPA-R05-OAR-2007-0390; FRL-8481-3]
Approval and Promulgation of State

Implementation Plans; Ohio: Clean Air
Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.
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SUMMARY: EPA is proposing approval of
arevision to the Ohio State
Implementation Plan (SIP) submitted on
April 17, 2007, as amended by letter on
September 26, 2007. This revision
addresses the requirements of EPA’s
Clean Air Interstate Rule (CAIR),
promulgated on May 12, 2005, and
subsequently revised on April 28, 2006,
and December 13, 2006. EPA is
proposing to determine that the Ohio
SIP revision meets selected provisions
of the Clean Air Interstate Rule Federal
Implementation Plan emission
reduction requirements under the NOx
SIP Call and, as such, is approvable.
DATES: Comments must be received on
or before November 15, 2007.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05-
OAR-2007-0390, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: mooney.john@epa.gov.

3. Fax: (312) 886—5824.

4. Mail: “EPA-R05-OAR-2007—
0390”, John M. Mooney, Chief, Criteria
Pollutant Section, Air Programs Branch
(AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery or Courier: John M.
Mooney, Chief, Criteria Pollutant
Section, Air Programs Branch (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Mlinois 60604. Such deliveries are only
accepted during the Regional Office’s
normal hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays. Please see
the direct final rule which is located in
the Rules section of this Federal
Register for detailed instructions on
how to submit comments.

FOR FURTHER INFORMATION CONTACT: John
Paskevicz, Engineer, Criteria Pollutant
Section, Air Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—6084,
paskevicz.john@epa.gov.
SUPPLEMENTARY INFORMATION: In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a non-
controversial submittal and anticipates
no adverse comments. A detailed
rationale for the approval is set forth in
the direct final rule. If no adverse
comments are received in response to
this rule, no further activity is
contemplated. If EPA receives adverse

comments, EPA will withdraw the
direct final rule and will address all
public comments received in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time. Please note
that if EPA receives adverse comment
on an amendment, paragraph, or section
of this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment. For additional
information, see the direct final rule
which is located in the Rules section of
this Federal Register.

Dated: September 28, 2007.
Bharat Mathur,
Acting Regional Administrator, Region 5.
[FR Doc. E7—20251 Filed 10—15—07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[EPA-R04-OAR-2007-0958—-200744; FRL—
8482-6]

Determination of Nonattainment and
Reclassification of the Atlanta, GA, 8-
Hour Ozone Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to find that
the Atlanta, Georgia marginal 8-hour
nonattainment ozone area has failed to
attain the 8-hour ozone national
ambient air quality standard (“NAAQS”
or “standard”) by June 15, 2007, the
attainment deadline set forth in the
Clean Air Act (CAA) and Code of
Federal Regulations (CFR) for marginal
nonattainment areas. If EPA finalizes
this finding, the Atlanta, Georgia area
will then be reclassified, by operation of
law, as a moderate 8-hour ozone
nonattainment area. The moderate area
attainment date for the Atlanta, Georgia
area would then be ““as expeditiously as
practicable,” but no later than June 15,
2010. Once reclassified, Georgia must
submit a State Implementation Plan
(SIP) revision that meets the 8-hour
ozone nonattainment requirements for
moderate areas, as required by the CAA.
In this action, EPA is also proposing the
schedule for Georgia’s submittal of the
SIP revision required for moderate areas
once the area is reclassified.

DATES: Comments must be received on
or before November 15, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2007-0958, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: harder.stacy@epa.gov.

3. Fax: 404-562-9019.

4. Mail: EPA-R04-OAR-2007-0958,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Stacy
Harder, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—-OAR-2007—
0958. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
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viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960 or the Air
Planning Branch, U.S. Environmental
Protection Agency. EPA requests that if
at all possible, you contact the persons
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 to 4:30, excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Stacy Harder, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. EPA Region 4, 61 Forsyth
Street, SW., Atlanta, Georgia 30303—
8960. Phone: (404) 562—9029. E-mail:
harder.stacy@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What Is the Background for This Proposed
Action?

A. What Are the National Ambient Air
Quality Standards?

B. What Is the Standard for 8-Hour Ozone?

C. What Is a SIP and How Does It Relate
to the NAAQS for 8-Hour Ozone?

D. What Is the Atlanta, Georgia
Nonattainment Area, and What Is Its
Current 8-Hour Ozone Nonattainment
Classification?

E. What Are the CAA Provisions Regarding
Determinations of Nonattainment and
Reclassifications?

II. What Is EPA’s Evaluation of the Atlanta
Area’s 8-Hour Ozone Data?

III. What Action Is EPA Proposing?

A. Determination of Nonattainment,
Reclassification of Atlanta
Nonattainment Area and New
Attainment Date

B. Proposed Date for Submitting a Revised
SIP for the Atlanta Area

IV. Proposed Action

V. Statutory and Executive Order Reviews

I. What Is the Background for this
Proposed Action?

A. What Are the National Ambient Air
Quality Standards?

The CAA requires EPA to establish a
NAAQS for pollutants that “may
reasonably be anticipated to endanger
public health and welfare” and to
develop a primary and secondary
standard for each NAAQS. The primary
standard is designed to protect human
health with an adequate margin of safety
and the secondary standard is designed
to protect public welfare and the
environment. EPA has set NAAQS for
six common air pollutants referred to as
criteria pollutants: carbon monoxide,
lead, nitrogen dioxide, ozone,
particulate matter, and sulfur dioxide.
These standards present state and local
governments with the air quality levels
they must meet to comply with the
CAA. Also, these standards allow the
American people to assess whether or
not the air quality in their communities
is healthful.

B. What Is the Standard for 8-Hour
Ozone?

On July 18, 1997, EPA promulgated a
revised 8-hour ozone standard of 0.08
parts per million (ppm). This new
standard is more stringent than the
previous 1-hour ozone standard. Under
EPA regulations at 40 CFR part 50, the
8-hour ozone standard is attained when
the 3-year average of the annual fourth
highest daily maximum 8-hour average
ambient air quality ozone concentration
is less than or equal to 0.08 ppm (i.e.,
0.084 ppm when rounding is
considered). (See, 69 FR 23857 (April
30, 2004) for further information.)
Ambient air quality monitoring data for
the 3-year period must meet a data
completeness requirement. The ambient
air quality monitoring data
completeness requirement is met when
the average percent of days with valid
ambient monitoring data is greater than
90 percent, and no single year has less
than 75 percent data completeness as
determined in Appendix I of part 50.
Specifically, section 2.3 of 40 CFR part
50, Appendix I, “Comparisons with the
Primary and Secondary Ozone
Standards” states:

“The primary and secondary ozone
ambient air quality standards are met at
an ambient air quality monitoring site
when the 3-year average of the annual
fourth-highest daily maximum 8-hour
average ozone concentration is less than
or equal to 0.08 ppm. The number of
significant figures in the level of the
standard dictates the rounding
convention for comparing the computed
3-year average annual fourth-highest

daily maximum 8-hour average ozone
concentration with the level of the
standard. The third decimal place of the
computed value is rounded, with values
equal to or greater than 5 rounding up.
Thus, a computed 3-year average ozone
concentration of 0.085 ppm is the
smallest value that is greater than 0.08

9

C. What Is a SIP and How Does It Relate
to the NAAQS for 8-Hour Ozone?

Section 110 of the CAA requires states
to develop air pollution regulations and
control strategies to ensure that state air
quality meets the NAAQS established
by EPA. Each state must submit these
regulations and control strategies to EPA
for approval and incorporation into the
federally-enforceable SIP. Each
federally-approved SIP protects air
quality primarily by addressing air
pollution at its point of origin. They
may contain state regulations or other
enforceable documents and supporting
information such as emission
inventories, monitoring networks, and
modeling demonstrations.

D. What Is the Atlanta, Georgia
Nonattainment Area, and What Is Its
Current 8-Hour Ozone Nonattainment
Classification?

The Atlanta 8-hour ozone
nonattainment area is located in
Northern Georgia and consists of
Barrow, Barton, Carroll, Cherokee,
Clayton, Cobb, Coweta, Dekalb, Douglas,
Fayette, Forsyth, Fulton, Gwinnett,
Henry, Newton, Paulding, Pickens,
Rockdale, Spaulding, and Walton
Counties. For areas subject to Subpart 2
of the CAA, such as the Atlanta
nonattainment area, the maximum
period for attainment runs from the
effective date of designations and
classifications for the 8-hour ozone
NAAQS and will be the same period as
provided in Table 1 of CAA Section
181(a): Marginal—3 years; Moderate—6
years; Serious—9 years, Severe—15 or
17 years; and Extreme—20 years. The
Phase I Ozone Implementation Rule
(April 30, 2004, 69 FR 23951) provides
for classification of the 8-hour ozone
NAAQS (40 CFR 51.903). The effective
date of designations and classifications
for the 8-hour ozone NAAQS was June
15, 2004. See, April 30, 2004, 69 FR
23858.

The Atlanta area was initially
designated nonattainment for the 8-hour
ozone standard on April 30, 2004, and
classified “marginal” based on a design
value of .091 parts per million (ppm),
with an attainment date of June 15,
2007. The design value of an area,
which characterizes the severity of the
air quality concern, is represented by
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the annual fourth-highest daily
maximum 8-hour average ozone
concentration measured at each monitor
averaged over any three-year period.

E. What Are the CAA Provisions
Regarding Determinations of
Nonattainment and Reclassifications?

Section 181(b)(2) prescribes the
process for making determinations upon
failure of an ozone nonattainment area
to attain by its attainment date, and for
reclassification of an ozone
nonattainment area. Section
181(b)(2)(A) of the CAA requires that
EPA determine, based on the area’s
design value (as of the attainment date),
whether an ozone nonattainment area
attained the ozone standard by that date.
For marginal, moderate and serious
areas, if EPA finds that the
nonattainment area has failed to attain
the ozone standard by the applicable

attainment date, the area must be
reclassified by operation of law to the
higher of (1) the next higher
classification for the area, or (2) the
classification applicable to the area’s
design value as determined at the time
of the required Federal Register notice.
Section 181(b)(2)(B) requires EPA to
publish in the Federal Register a notice
identifying any area that has failed to
attain by its attainment date and the
resulting reclassification. Different
circumstances apply to severe and
extreme areas.

I1. What Is EPA’s Evaluation of the
Atlanta Area’s 8-Hour Ozone Data?

EPA makes attainment determinations
for ozone nonattainment areas using
available quality-assured air quality
data. Within the Atlanta area, ground-
level ozone is measured at various
monitors. In recent years, the

Confederate Avenue monitor has
measured some of the highest 8-hour
average ozone concentrations in the
Atlanta area. The fourth-highest daily
maximum readings for 2004, 2005, and
2006 in Atlanta are .092, .092, and .099
ppm, respectively. The 2004 fourth-
highest daily maximum reading was
from the Gwinnett Tech monitor, the
2005 fourth-highest daily maximum
reading was from the Confederate
Avenue monitor in Fulton County and
the 2006 fourth-highest daily maximum
reading was from the Conyers
Monastery monitor in Rockdale County.
For the Atlanta ozone nonattainment
area, the attainment determination is
based on 2004-2006 air quality data.
The area has a 2004—2006 design value
of .091 ppm. Therefore, the Atlanta area
did not attain the 8-hour ozone NAAQS
by the June 15, 2007, deadline for
marginal areas.

TABLE 1.—ATLANTA AREA FOURTH HIGHEST 8-HOUR OZONE CONCENTRATIONS AND DESIGN VALUES

Fourth highest daily maximum Design value
Site 3-year average

2004 2005 2006 (2004-2006)
GA National Guard—Cobb CO. .....cccceverieiirierereeesee e 0.073 0.081 0.093 0.082
U. of W.GA at Newnan—Coweta Co. .. 0.083 0.078 0.086 0.082
S. Dekalb—DeKalb CO. ....ooeeviirieiiiieieseeeeee s 0.084 0.087 0.096 0.089
Idlewood Rd.—DekKalb CO. ......ccceveriiiririirieereeeese e 0.088 0.084 0.094 0.088
Douglasville W.—Douglas Co. .. 0.08 0.089 0.095 0.088
Fayetteville—Fayette Co. .......... 0.084 0.086 0.09 0.086
Confederate Ave.—Fulton Co. .. 0.089 0.092 0.092 0.091
Gwinnett Tech—Gwinnett Co. ....... 0.092 0.082 0.096 0.090
Henry Co. Ext. Office—Henry Co. . 0.085 0.089 0.095 0.089
Yorkville—Paulding Co. .......ccecveunene 0.073 0.082 0.084 0.091
Conyers Monastery—Rockdale CO. ........cccoveiiiiiiiiiicicece 0.087 0.088 0.099 0.091

Under Sections 172(a)(2)(C) and
181(a)(5) of the CAA, an area can qualify
for up to two 1-year extensions of its
attainment date based on the number of
exceedances in the attainment year and
whether the state has complied with all
requirements and commitments
pertaining to the area in the applicable
SIP. For the 8-hour standard, if an area’s
fourth-highest daily 8-hour average in
the attainment year is 0.084 ppm or less
(40 CFR 51.907), the area is eligible for
up to two 1-year attainment date
extensions. The attainment year is the
year immediately preceding the
nonattainment area’s attainment date.
For Atlanta, the attainment year is 2006.
In 2006, the maximum fourth-highest
daily 8-hour average value was 0.99
ppm. Based on this information, the
Atlanta area currently does not qualify
for a 1-year extension of the attainment
date.

Section 181(b)(2)(A) of the CAA
provides that, when EPA finds that an
area failed to attain by the applicable
date, the area is reclassified by

operation of law to the higher of: the
next higher classification, or the
classification applicable to the area’s
ozone design value at the time of the
required notice under Section
181(b)(2)(B). Section 181(b)(2)(B)
requires EPA to publish a notice in the
Federal Register identifying the
reclassification status of an area that has
failed to attain the standard by its
attainment date. The classification that
would be applicable to the Atlanta
area’s ozone design value at the time of
this notice is “marginal’’ because the
area’s 2006 calculated design value,
based on quality-assured ozone
monitoring data from 2004-2006, is
0.091 ppm. By contrast, the next higher
classification for the Atlanta area is
“moderate.” Because ‘“moderate” is a
higher nonattainment classification than
“marginal” under the CAA statutory
scheme, upon the effective date of a
final rulemaking, the Atlanta area would
be reclassified by operation of law as
“moderate,” for failing to attain the

standard by the marginal area applicable
attainment date of June 15, 2007.

III. What Action Is EPA Proposing?

A. Determination of Nonattainment,
Reclassification of Atlanta
Nonattainment Area and New
Attainment Date

Pursuant to section 181(b)(2), EPA is
proposing to find that the Atlanta area
has failed to attain the 8-hour ozone
NAAQS by the June 15, 2007,
attainment deadline prescribed under
the CAA for marginal ozone
nonattainment areas. When EPA
finalizes this finding, and it takes effect,
the Atlanta area will be reclassified by
operation of law from marginal
nonattainment to moderate
nonattainment. Moderate areas are
required to attain the standard ‘“‘as
expeditiously as practicable,” but no
later than 6 years after designation or
June 15, 2010. The “as expeditiously as
practicable” attainment date will be
determined as part of the action on the
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required SIP submittal demonstrating
attainment of the 8-hour ozone
standard. EPA is proposing a schedule
by which Georgia will submit the SIP
revision necessary for the proposed
reclassification to moderate
nonattainment of the 8-hour ozone
standard.

B. Proposed Date for Submitting a
Revised SIP for the Atlanta Area

When an area is reclassified, EPA has
the authority under section 182(i) of the
Act to adjust the Act’s submittal
deadlines for any new SIP revisions that
are required as a result of the
reclassification. Pursuant to 40 CFR
51.908(d), for each nonattainment area,
the state must provide for
implementation of all control measures
needed for attainment no later than the
beginning of the attainment year ozone
season. The attainment year ozone
season is the ozone season immediately
preceding a nonattainment area’s
attainment date, in this case, 2009 (40
CFR 51.900(g)). The ozone season is the
ozone monitoring season as defined in
40 CFR part 58, Appendix D, section
4.1, Table D-3 (October 17, 2006, 71 FR
61236). For the purposes of this
reclassification for the Atlanta, Georgia
area, March 1st is the beginning of the
ozone monitoring season. As a result of
discussions with the State, EPA
proposes that the required SIP revision
be submitted as expeditiously as
practicable, but not later than December
31, 2008.

A revised SIP must include the
following moderate area requirements:
(1) An attainment demonstration (40
CFR 51.908); (2) provisions for
reasonably available control technology
and reasonably available control
measures (40 CFR 51.912); (3)
reasonable further progress reductions
in volatile organic compound (VOC)
and/or nitrogen oxides (NOx) emissions
in Cherokee, Clayton, Cobb, Coweta,
Dekalb, Douglas, Fayette, Forsyth,
Fulton, Gwinnett, Henry, Paulding and
Rockdale Counties (the 13 counties
included in the Atlanta 1-hour ozone
nonattainment area) and reasonable
further progress reductions in VOC
emissions in Barrow, Barton, Carroll,
Newton, Pickens, Spaulding, and
Walton Counties (40 CFR 51.910); (4)
contingency measures to be
implemented in the event of failure to
meet a milestone or attain the standard
(CAA 172(c)(9)); (5) a vehicle inspection
and maintenance program (40 CFR
51.350); and (6) nitrogen oxide and VOC
emission offsets of 1.15 to 1 for major
source permits (40 CFR 51.165(a)). (See
also, the requirements for moderate

ozone nonattainment areas set forth in
CAA section 182(b).)

IV. Proposed Action

Pursuant to CAA section 181(b)(2),
EPA is proposing to find that the
Atlanta marginal 8-hour ozone area has
failed to attain the 8-hour ozone
NAAQS by June 15, 2007. If EPA
finalizes its proposal, the area will, by
operation of law, be reclassified as a
moderate 8-hour ozone nonattainment
area. Pursuant to section 182(i) of the
CAA, EPA is also proposing the
schedule for submittal of the SIP
revision required for moderate areas
once the area is reclassified. EPA
proposes that the required SIP revision
for Georgia be submitted as
expeditiously as practicable, but not
later than December 31, 2008.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993), and is therefore
not subject to review under the EO. The
Agency has determined that the finding
of nonattainment would result in none
of the effects identified in the Executive
Order. Under section 181(b)(2) of the
CAA, determinations of nonattainment
are based upon air quality
considerations and the resulting
reclassifications must occur by
operation of law.

B. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. This
proposed action to reclassify the Atlanta
area as a moderate ozone nonattainment
area and to adjust applicable deadlines
does not establish any new information
collection burden. Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of

information; and transmit or otherwise
disclose the information. An agency
may not conduct or sponsor, and a
person is not required to respond to a
collection of information unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The OMB control numbers for
EPA’s regulations in 40 CFR are listed
in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedures Act or any
other statute unless the agency certifies
the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this action on small entities, small
entity is defined as: (1) A small business
that is a small industrial entity as
defined in the U.S. Small Business
Administration (SBA) size standards,
see, 13 CFR 121; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. Determinations of
nonattainment and the resulting
reclassification of nonattainment areas
by operation of law under section
181(b)(2) of the CAA do not in and of
themselves create any new
requirements. Instead, this rulemaking
only makes a factual determination, and
does not directly regulate any entities.
After considering the economic impacts
of today’s action on small entities, I
certify that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on state, local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to state, local,
and Tribal governments, in the
aggregate, or to the private sector, of
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$100 million or more in any one year.
Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation to why that
alternative was not adopted. Before EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including Tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

This proposed action does not include
a Federal mandate within the meaning
of UMRA that may result in
expenditures of $100 million or more in
any one year by either state, local, or
Tribal governments in the aggregate or
to the private sector, and therefore, is
not subject to the requirements of
sections 202 and 205 of the UMRA.
Also, EPA has determined that this rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments and therefore, is not
subject to the requirements of section
203. EPA believes, as discussed
previously in this document, that the
finding of nonattainment is a factual
determination based upon air quality
considerations and that the resulting
reclassification of the area must occur
by operation of law. Thus, EPA believes
that the proposed finding does not
constitute a Federal mandate, as defined
in section 101 of the UMRA, because it
does not impose an enforceable duty on
any entity.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of

regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action
merely proposes to determine that the
Atlanta area has not attained by its
applicable attainment date, and to
reclassify the Atlanta area as a moderate
ozone nonattainment area and to adjust
applicable deadlines. Thus, Executive
Order 13132 does not apply to this
proposed rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled,
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This action does not have
“Tribal implications” as specified in
Executive Order 13175. This action
merely proposes to determine that the
Atlanta area has not attained by its
applicable attainment date, and to
reclassify the Atlanta area as a moderate
ozone nonattainment area and to adjust
applicable deadlines. The CAA and the
Tribal Authority Rule establish the
relationship of the Federal government
and Tribes in developing plans to attain
the NAAQS, and this rule does nothing
to modify that relationship. Thus,
Executive Order 13175 does not apply
to this proposed rule.

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045: “Protection of
Children From Environmental Health
and Safety Risks” (62 FR 19885, April
23, 1997), applies to any rule that (1) is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have
disproportionate effect on children. If

the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This action
is not subject to Executive Order 13045
because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not have reason to believe the
environmental health risks or safety
risks addressed by this rule present a
disproportionate risk to children. This
action merely proposes to determine
that the Atlanta area has not attained by
its applicable attainment date, and to
reclassify the Atlanta area as a moderate
ozone nonattainment area and to adjust
applicable deadlines.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, “Actions That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer
Advancement Act

As noted in the proposed rule,
Section 12(d) of the National
Technology Transfer Advancement Act
of 1995 (NTTAA), Public Law 104-113,
section 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards (VCS) in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by VCS bodies. The NTTAA
directs EPA to provide Congress,
through OMB, explanations when the
Agency decides not to use available and
applicable VCS. This action merely
proposes to determine that the Atlanta
area has not attained by its applicable
attainment date, and to reclassify the
Atlanta area as a moderate ozone
nonattainment area and to adjust
applicable deadlines. Therefore, EPA
did not consider the use of any
voluntary consensus standards.
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J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. This action merely
proposes to determine that the Atlanta
area has not attained by its applicable
attainment date, and to reclassify the
Atlanta area as a moderate ozone
nonattainment area and to adjust
applicable deadlines.

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401 et seq.
Dated: October 9, 2007.
Russell L. Wright, Jr.,
Acting Regional Administrator, Region 4.
[FR Doc. E7—20342 Filed 10-15-07; 8:45 am]|
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[EPA-R04-OAR-2007-0959-200745; FRL—
8482-3]

Determination of Nonattainment and
Reclassification of the Memphis, TN/
Crittenden County, AR 8-Hour Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to find that
the Memphis, Tennessee and Crittenden
County, Arkansas marginal 8-hour
ozone nonattainment area (Memphis
TN-AR Nonattainment Area) has failed
to attain the 8-hour ozone national
ambient air quality standard (“NAAQS”

or ‘“standard”) by June 15, 2007, the
attainment deadline set forth in the
Clean Air Act (CAA) and Code of
Federal Regulations (CFR) for marginal
nonattainment areas. If EPA finalizes
this finding, the Memphis TN-AR
Nonattainment Area will then be
reclassified as a moderate 8-hour ozone
nonattainment area. The moderate area
attainment date for the reclassified
Memphis TN-AR Nonattainment Area
would then be as expeditiously as
practicable, but no later than June 15,
2010. Once reclassified, Tennessee and
Arkansas must submit State
Implementation Plan (SIP) revisions that
meet the 8-hour ozone nonattainment
requirements for moderate areas, as
required by the CAA. In this action, EPA
is also proposing the schedule for the
States’ submittal of the SIP revisions
required for moderate areas once the
area is reclassified.

DATES: Comments must be received on
or before November 15, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2007-0959, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: spann.jane@epa.gov or
riley.jeffrey@epa.gov.

3. Fax: 404-562-9019 (Region 4) or
214-665-7263 (Region 6).

4. Mail: EPA-R04—OAR-2007-0959,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960, or Air
Planning Section, U.S. Environmental
Protection Agency, Region 6, 1445 Ross
Avenue, Dallas, Texas 75202-2733.

5. Hand Delivery or Courier: Jane
Spann, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960, or
Jeffrey Riley, Air Planning Section, U.S.
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202—2733. Such deliveries are
only accepted during the Regional
Offices’ normal hours of operation. The
Regional Offices’ official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—OAR-2007—
0959. EPA’s policy is that all comments
received will be included in the public
docket without change and may be

made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960 or the Air
Planning Section, U.S. Environmental
Protection Agency, Region 6, 1445 Ross
Avenue, Dallas, Texas 75202-2733. EPA
requests that if at all possible, you
contact the persons listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
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Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
(Tennessee issues)—Jane Spann, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S. EPA
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Phone:
(404) 562-9029. E-mail:
spann.jane@epa.gov.

(Arkansas issues)—Jeffrey Riley, Air
Planning Section, U.S. EPA Region 6,
1445 Ross Avenue, Dallas, Texas 75202—
2733. Phone: (214) 665—8542. E-mail:

riley.jeffrey@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. What Is the Background for This Proposed
Action?

A. What Are the National Ambient Air
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B. What Is the Standard for 8-hour Ozone?

C. What Is a SIP and How Does It Relate
to the NAAQS for 8-Hour Ozone?

D. What Is the Memphis TN-AR
Nonattainment Area, and What Is its
Current 8-Hour Ozone Nonattainment
Classification?

E. What Are the CAA Provisions Regarding
Determinations of Nonattainment and
Reclassifications?
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TN-AR Nonattainment Area’s 8-Hour
Ozone Data?

III. What Action Is EPA Proposing?

A. Determination of Nonattainment,
Reclassification of Memphis TN—AR
Nonattainment Area and New
Attainment Date.

B. Proposed Date for Submitting a Revised
SIP for the Memphis TN-AR
Nonattainment Area.

IV. Proposed Action.

V. Statutory and Executive Order Reviews.

I. What Is the Background for This
Proposed Action?

A. What Are the National Ambient Air
Quality Standards?

The CAA requires EPA to establish a
NAAQS for pollutants that “may
reasonably be anticipated to endanger
public health and welfare” and to
develop a primary and secondary
standard for each NAAQS. The primary
standard is designed to protect human
health with an adequate margin of safety
and the secondary standard is designed
to protect public welfare and the
environment. EPA has set NAAQS for
six common air pollutants referred to as
criteria pollutants: Carbon monoxide,
lead, nitrogen dioxide, ozone,
particulate matter, and sulfur dioxide.
These standards present state and local
governments with the air quality levels
they must meet to comply with the
CAA. Also, these standards allow the
American people to assess whether the

air quality in their communities is

healthful.

B. What Is the Standard for 8-Hour
Ozone?

On July 18, 1997, EPA promulgated a
revised 8-hour ozone standard of 0.08
parts per million (ppm). This new
standard is more stringent than the
previous 1-hour ozone standard. Under
EPA regulations at 40 CFR part 50, the
8-hour ozone standard is attained when
the 3-year average of the annual fourth
highest daily maximum 8-hour average
ambient air quality ozone concentration
is less than or equal to 0.08 ppm (i.e.,
0.084 ppm when rounding is
considered). (See, 69 FR 23857 (April
30, 2004) for further information.)
Ambient air quality monitoring data for
the 3-year period must meet a data
completeness requirement. The ambient
air quality monitoring data
completeness requirement is met when
the average percent of days with valid
ambient monitoring data is greater than
90 percent, and no single year has less
than 75 percent data completeness as
determined in Appendix I of part 50.
Specifically, section 2.3 of 40 CFR part
50, Appendix I, “Comparisons with the
Primary and Secondary Ozone
Standards” states:

“The primary and secondary ozone
ambient air quality standards are met at
an ambient air quality monitoring site
when the 3-year average of the annual
fourth-highest daily maximum 8-hour
average ozone concentration is less than
or equal to 0.08 ppm. The number of
significant figures in the level of the
standard dictates the rounding
convention for comparing the computed
3-year average annual fourth-highest
daily maximum 8-hour average ozone
concentration with the level of the
standard. The third decimal place of the
computed value is rounded, with values
equal to or greater than 5 rounding up.
Thus, a computed 3-year average ozone
concentration of 0.085 ppm is the
smallest value that is greater than 0.08

I3}

C. What Is a SIP and How Does It Relate
to the NAAQS for 8-Hour Ozone?

Section 110 of the CAA requires states
to develop air pollution regulations and
control strategies to ensure that state air
quality meets the NAAQS established
by EPA. Each state must submit these
regulations and control strategies to EPA
for approval and incorporation into the
federally-enforceable SIP. Each
federally-approved SIP protects air
quality primarily by addressing air
pollution at its point of origin. They
may contain state regulations or other
enforceable documents and supporting

information such as emission
inventories, monitoring networks, and
modeling demonstrations.

D. What Is the Memphis TN-AR
Nonattainment Area, and What Is its
Current 8-Hour Ozone Nonattainment
Classification?

The Memphis TN-AR Nonattainment
Area is located in both Western
Tennessee and Northeastern Arkansas,
and consists of Shelby County,
Tennessee and Crittenden County,
Arkansas, respectively. For areas subject
to Subpart 2 of the CAA, such as the
Memphis TN-AR Nonattainment Area,
the maximum period for attainment
runs from the effective date of
designations and classifications for the
8-hour ozone NAAQS and will be the
same period as provided in Table 1 of
CAA Section 181(a): Marginal—3 years;
Moderate—®6 years; Serious—9 years;
Severe—15 or 17 years; and Extreme—
20 years. The Phase I Ozone
Implementation Rule (April 30, 2004, 69
FR 23951) provides the classification
scheme for the 8-hour ozone NAAQS
(see, 40 CFR 51.903). The effective date
of designations and classifications for
the 8-hour ozone NAAQS was June 15,
2004 (April 30, 2004, 69 FR 23858).

The Memphis TN-AR Nonattainment
Area was initially designated
nonattainment for the 8-hour ozone
standard on April 30, 2004, and
classified as “moderate” based on a
design value of .092 parts per million
(ppm) with an attainment date of June
15, 2010 (April 30, 2004, 69 FR 23858).
The design value of an area, which
characterizes the severity of the air
quality concern, is represented by the
annual fourth-highest daily maximum 8-
hour average ozone concentration
measured at each monitor averaged over
any three-year period. On July 15, 2004,
pursuant to section 181(a)(4) of the
CAA, the States of Tennessee and
Arkansas submitted a petition to EPA
Regions 4 and 6, requesting a downward
reclassification of the Memphis TN-AR
Nonattainment Area from ‘“moderate” to
“marginal” for the 8-hour ozone
standard. The petition was based on the
area’s “moderate” design value of .092
ppm being within five percent of the
maximum ‘“marginal” design value of
0.091 ppm. Pursuant to Section
181(a)(4), areas with design values
within five percent of the standard may
request a reclassification under specific
circumstances. Factors for EPA to
consider as part of such a request are
described in Section 181(a)(4) of the
CAA. The petition for reclassification to
“marginal” was approved by EPA, and
became effective on November 22, 2004
(see, 69 FR 56697, September 22, 2004).
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As aresult of the downward
classification, the new attainment date
for the Memphis TN-AR “marginal”’
Nonattainment Area was set at June 15,
2007, consistent with the CAA.

E. What Are the CAA Provisions
Regarding Determinations of
Nonattainment and Reclassifications?

Section 181(b)(2) prescribes the
process for making determinations upon
failure of an ozone nonattainment area
to attain by its attainment date, and for
reclassification of an ozone
nonattainment area. Section
181(b)(2)(A) of the Act requires that EPA
determine, based on the area’s design
value (as of the attainment date),
whether the ozone nonattainment area
attained the ozone standard by that date.
For marginal and moderate areas, if EPA
finds that the nonattainment area has
failed to attain the ozone standard by
the applicable attainment date, the area
must be reclassified to the higher of (1)
the next higher classification for the
area, or (2) the classification applicable
to the area’s design value as determined
at the time of the required Federal

Register notice. Section 181(b)(2)(B)
requires EPA to publish in the Federal
Register a notice identifying any area
that has failed to attain by its attainment
date and the resulting reclassification.
Different circumstances apply to severe
and extreme areas.

II. What Is EPA’s Evaluation of the
Memphis TN-AR Nonattainment Area’s
8-Hour Ozone Data?

EPA makes attainment determinations
for ozone nonattainment areas using
available quality-assured air quality
data. Within the Memphis TN-AR
Nonattainment Area, ground-level
ozone is measured at the Crittenden
County monitor, which is located 10
miles northwest of downtown Memphis
in Marion, Arkansas; at two monitors in
Shelby County (Edmund Orgill Park and
Frayser Street); and at one monitor
located in the central part of DeSoto
County, Mississippi. Although DeSoto
County is not included in the Memphis
TN—-AR Nonattainment Area, its
monitoring data is regularly considered
for potential contributions to the
Memphis TN-AR Nonattainment Area

air shed. In recent years, the Marion
monitor has measured some of the
highest 8-hour average ozone
concentrations in the Memphis TN-AR
Nonattainment Area. For example, the
fourth-highest daily maximum readings
for 2004, 2005, and 2006 at the Marion
monitor are .078, .096, and .089 ppm,
respectively. The fourth-highest daily
maximum readings for the Shelby
County monitors are: .075, .081, and
.084 ppm at the Edmund Orgill Park
monitor, and .073, .082, and .083 ppm
at the Frayser Street monitor. The
fourth-highest daily maximum readings
at the Hernando (DeSoto County)
monitor are .080, .084, and .087 ppm.
For the Memphis TN-AR
Nonattainment Area, the attainment
determination is based on 2004—-2006 air
quality data. The Area has a design
value of .087 ppm. Therefore, pursuant
to section 181(b)(2) of the CAA, the
Memphis TN-AR Nonattainment Area
did not attain the 8-hour ozone NAAQS
by the June 15, 2007, deadline for
marginal areas.

TABLE 1.—MEMPHIS TN—AR NONATTAINMENT AREA FOURTH HIGHEST 8-HOUR OZONE CONCENTRATIONS AND DESIGN

VALUES (PPM) 1

4th highest daily max Design value
Site
2004 2005 2006 3 year average (2004-2006)
Y =TT o TR S 0.078 0.096 0.089 0.087
Orgill Park, TN . 0.075 0.081 0.084 0.080
Frayser, TN ...... 0.073 0.082 0.083 0.079
Hernando, MS ...t et 0.080 0.084 0.087 0.083

1 Unlike for the 1-hour ozone standard, design value calculations for the 8-hour ozone standard are based on a rolling three-year average of
the annual fourth highest values (40 CFR part 50, Appendix I).

Under Sections 172(a)(2)(C) and
181(a)(5) of the CAA, an area can qualify
for up to two 1-year extensions of its
attainment date based on the number of
exceedances in the attainment year and
whether the state has complied with all
requirements and commitments
pertaining to the area in the applicable
SIP. For the 8-hour standard, if an area’s
fourth highest daily maximum 8-hour
average in the attainment year is 0.084
ppm or less (see, 40 CFR 51.907), the
area is eligible for up to two 1-year
attainment date extensions. The
attainment year is the year immediately
preceding the nonattainment area’s
attainment date. For the Memphis TN—
AR Nonattainment Area, the attainment
year was 2006. In 2006, the fourth
highest daily maximum 8-hour average
value was 0.089 ppm. Based on this
information, the Memphis TN-AR
Nonattainment Area currently does not
qualify for a 1-year extension of the
attainment date.

Section 181(b)(2)(A) of the CAA
provides that, when EPA finds that an
area failed to attain by the applicable
date, the area is reclassified by
operation of law to the higher of: the
next higher classification or the
classification applicable to the area’s
ozone design value at the time of the
required notice under Section
181(b)(2)(B). Section 181(b)(2)(B)
requires EPA to publish a notice in the
Federal Register identifying the
reclassification status of an area that has
failed to attain the standard by its
attainment date. The classification that
would be applicable to the Memphis
TN—-AR Nonattainment Area’s ozone
design value at the time of this notice
is “marginal” because the area’s 2006
calculated design value, based on
quality-assured ozone monitoring data
from 2004-2006, is 0.087 ppm. By
contrast, the next higher classification
for the Memphis TN-AR Nonattainment
Area is ““moderate.” Because

“moderate” is a higher nonattainment
classification than “marginal” under the
CAA statutory scheme, upon the
effective date of a final rulemaking, the
Memphis TN-AR Nonattainment Area
will be reclassified by operation of law
as ‘““‘moderate,” for failing to attain the
standard by the marginal area applicable
attainment date of June 15, 2007.

III. What Action Is EPA Proposing?

A. Determination of Nonattainment,
Reclassification of Memphis TN-AR
Nonattainment Area and New
Attainment Date

Pursuant to section 181(b)(2), EPA is
proposing to find that the Memphis TN—
AR Nonattainment Area has failed to
attain the 8-hour ozone NAAQS by the
June 15, 2007, attainment deadline
prescribed under the CAA for marginal
ozone nonattainment areas. If EPA
finalizes this finding and it takes effect,
the Memphis TN—AR Nonattainment
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Area shall be reclassified by operation
of law from marginal nonattainment to
moderate nonattainment. Moderate
areas are required to attain the standard
“as expeditiously as practicable” but no
later than 6 years after designation or
June 15, 2010. The “as expeditiously as
practicable” attainment date will be
determined as part of the action on the
required SIP submittal demonstrating
attainment of the 8-hour ozone
standard. EPA is proposing a schedule
by which Tennessee and Arkansas will
submit the SIP revisions necessary for
the proposed reclassification to
moderate nonattainment of the 8-hour
ozone standard.

B. Proposed Date for Submitting a
Revised SIP for the Memphis TN-AR
Nonattainment Area

EPA must address the schedule by
which Tennessee and Arkansas are
required to submit a revised SIP. When
an area is reclassified, EPA has the
authority under section 182(i) of the Act
to adjust the Act’s submittal deadlines
for any new SIP revisions that are
required as a result of the
reclassification. Pursuant to 40 CFR
51.908(d), for each nonattainment area,
a state must provide for implementation
of all control measures needed for
attainment no later than the beginning
of the attainment year ozone season.
The attainment year ozone season is the
ozone season immediately preceding a
nonattainment area’s attainment date, in
this case 2009 (40 CFR 51.900(g)). The
ozone season is the ozone monitoring
season as defined in 40 CFR part 58,
Appendix D, section 4.1, Table D-3
(October 17, 2006, 71 FR 61236). For the
purposes of this reclassification for the
Memphis TN-AR Nonattainment Area,
March 1st is the beginning of the ozone
monitoring season. As a result, EPA
proposes that the required SIP revision
be submitted by both Tennessee and
Arkansas as expeditiously as
practicable, but no later than March 1,
2009.

A revised SIP must include the
following moderate area requirements:
(1) An attainment demonstration (40
CFR 51.908); (2) provisions for
reasonably available control technology
and reasonably available control
measures (40 CFR 51.912); (3)
reasonable further progress reductions
in volatile organic compound (VOC )
emissions (40 CFR 51.910); (4)
contingency measures to be
implemented in the event of failure to
meet a milestone or attain the standard
(CAA 172(c)(9)); (5) a vehicle inspection
and maintenance program (40 CFR
51.350); and (6) nitrogen oxide and VOC
emission offsets of 1.15 to 1 for major

source permits (40 CFR 51.165(a). (See
also, the requirements for moderate
ozone nonattainment areas set forth in
CAA section 182(b).)

IV. Proposed Action

Pursuant to CAA section 181(b)(2),
EPA is proposing to find that the
Memphis TN-AR “marginal” 8-hour
Ozone Nonattainment Area failed to
attain the 8-hour ozone NAAQS by June
15, 2007. If EPA finalizes its proposal,
the Area will by operation of law be
reclassified as a moderate 8-hour ozone
nonattainment area. Pursuant to section
182(i) of the CAA, EPA is also proposing
the schedule for submittal of the SIP
revisions required for moderate areas
once the area is reclassified. EPA
proposes that the required SIP revisions
for Tennessee and Arkansas be
submitted as expeditiously as
practicable, but no later than March 1,
2009.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the EO. The
Agency has determined that the finding
of nonattainment would result in none
of the effects identified in the Executive
Order. Under section 181(b)(2) of the
CAA, determinations of nonattainment
are based upon air quality
considerations and the resulting
reclassifications must occur by
operation of law.

B. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. This
proposed action to reclassify the
Memphis TN-AR Nonattainment Area
as a moderate ozone nonattainment area
and to adjust applicable deadlines does
not establish any new information
collection burden. Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions

and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. An agency
may not conduct or sponsor, and a
person is not required to respond to a
collection of information unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The OMB control numbers for
EPA’s regulations in 40 CFR are listed
in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedures Act or any
other statute unless the agency certifies
the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this action on small entities, small
entity is defined as: (1) A small business
that is a small industrial entity as
defined in the U.S. Small Business
Administration (SBA) size standards.
(See 13 CFR 121.); (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. Determinations of
nonattainment and the resulting
reclassification of nonattainment areas
by operation of law under section
181(b)(2) of the CAA do not in and of
themselves create any new
requirements. Instead, this rulemaking
only makes a factual determination, and
does not directly regulate any entities.
After considering the economic impacts
of today’s action on small entities, I
certify that this rule will not have a
significant economic impact on a
substantial number of small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
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with “Federal mandates” that may
result in expenditures to State, local,
and Tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation to why that
alternative was not adopted. Before EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including Tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

This proposed action does not include
a Federal mandate within the meaning
of UMRA that may result in
expenditures of $100 million or more in
any one year by either State, local, or
Tribal governments in the aggregate or
to the private sector, and therefore, is
not subject to the requirements of
sections 202 and 205 of the UMRA.
Also, EPA has determined that this rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments and therefore, is not
subject to the requirements of section
203. EPA believes, as discussed
previously in this document, that the
finding of nonattainment is a factual
determination based upon air quality
considerations and that the resulting
reclassification of the area must occur
by operation of law. Thus, EPA believes
that the proposed finding does not
constitute a Federal mandate, as defined
in section 101 of the UMRA, because it
does not impose an enforceable duty on
any entity.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,

1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, this action
merely proposes to determine that the
Memphis TN—AR Nonattainment Area
had not attained by its applicable
attainment date, and to reclassify the
Memphis TN-AR Nonattainment Area
as a moderate ozone nonattainment area
and to adjust applicable deadlines.
Thus, Executive Order 13132 does not
apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This action does not have
“Tribal implications” as specified in
Executive Order 13175. This action
merely proposes to determine that the
Memphis TN-AR Nonattainment Area
has not attained by its applicable
attainment date, and to reclassify the
Memphis TN-AR Nonattainment Area
as a moderate ozone nonattainment area
and to adjust applicable deadlines. The
Clean Air Act and the Tribal Authority
Rule establish the relationship of the
Federal government and Tribes in
developing plans to attain the NAAQS,
and this rule does nothing to modify
that relationship. Thus, Executive Order
13175 does not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045: ‘“Protection of
Children From Environmental Health
and Safety Risks” (62 FR 19885, April
23, 1997) applies to any rule that (1) is

determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This action
is not subject to Executive Order 13045
because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not have reason to believe the
environmental health risks or safety
risks addressed by this rule present a
disproportionate risk to children. This
action merely proposes to determine
that the Memphis TN-AR
Nonattainment Area has not attained by
its applicable attainment date, and to
reclassify the Memphis TN-AR
Nonattainment Area as a moderate
ozone nonattainment area and to adjust
applicable deadlines.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, “Actions That
Significantly Affect Energy Supply,
Distribution, or Use,” (66 FR 28355,
May 22, 2001) because it is not a
significant regulatory action under
Executive Order 12866.

L. National Technology Transfer
Advancement Act

As noted in the proposed rule,
Section 12(d) of the National
Technology Transfer Advancement Act
of 1995 (NTTAA), Public Law 104-113,
section 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards (VCS) in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by VCS bodies. The NTTAA
directs EPA to provide Congress,
through OMB, explanations when the
Agency decides not to use available and
applicable VCS. This action merely
proposes to determine that the Memphis
TN-AR Nonattainment Area has not
attained by its applicable attainment
date, and to reclassify the Memphis TN—
AR “‘marginal” Nonattainment Area as a
“moderate” ozone nonattainment area
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and to adjust applicable deadlines.
Therefore, EPA did not consider the use
of any voluntary consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. This action merely
proposes to determine that the Memphis
TN-AR Nonattainment Area has not
attained by its applicable attainment
date, and to reclassify the Memphis TN—
AR Nonattainment Area as a moderate
ozone nonattainment area and to adjust
applicable deadlines.

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401 et seq.

Dated: October 9, 2007.
Russell L. Wright, Jr.,
Acting Regional Administrator, Region 4.

Dated: September 24, 2007.
Richard E. Greene,
Regional Administrator, Region 6.
[FR Doc. E7—20390 Filed 10-15-07; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Office of the Secretary

43 CFR Part 10
RIN 1024-AD68

Native American Graves Protection
and Repatriation Act Regulations—
Disposition of Culturally Unidentifiable
Human Remains

AGENCY: Office of the Secretary, Interior.
ACTION: Proposed rule.

SUMMARY: This proposed rule specifies
procedures for the disposition of
culturally unidentifiable human
remains in the possession or control of
museums or Federal agencies, thus
implementing the Native American
Graves Protection and Repatriation Act
of 1990 (Act). Publication of this
document is intended to solicit
comments from Indian tribes, Native
Hawaiian organizations, museums,
Federal agencies, and members of the
public before its publication as a final
rule.

DATES: Written comments will be
accepted through January 14, 2008.

ADDRESSES: You may submit comments,
identified by the number RIN 1024—
AD68, by any of the following methods:

—Federal rulemaking portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

—NMail to: Dr. Sherry Hutt, Manager,
National NAGPRA Program, National
Park Service, Docket No. 1024-AC84,
1849 C Street, NW., (2253),
Washington, DC 20240.

—Hand deliver to: Dr. Sherry Hutt, 1201
Eye Street, NW., 8th floor,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dr.
Sherry Hutt, Manager, National
NAGPRA Program, National Park
Service, 1201 Eye Street, NW., 8th floor,
Washington, DC 20240, telephone (202)
354—-1479, facsimile (202) 371-5197.

SUPPLEMENTARY INFORMATION:
Authority

Sections 8(c)(5) and (c)(7) of the
Native American Graves Protection and
Repatriation Act (Act) (25 U.S.C. 3001 et
seq.) gives the Review Committee the
responsibility for recommending
specific actions for developing a process
for disposition of culturally
unidentifiable human remains and
consulting with the Secretary of the
Interior (Secretary) in the development
of regulations to carry out the Act.
Section 13 charges the Secretary with
promulgating regulations to carry out
the Act. Section 5(1) of the
Archaeological Resources Protection Act
(16 U.S.C. 470aa—mm) authorizes the
Secretary to promulgate regulations
providing for the ultimate disposition of
archaeological resources and other
resources removed under the Act of
June 27, 1960 (the Reservoir Salvage
Act, as amended, also known as the
Archeological and Historic Preservation
Act 0of 1974, 16 U.S.C. 469-469c—1) or
the Act of June 8, 1906 (the Antiquities
Act of 1906, as amended, 16 U.S.C. 431—
433).

Background

On November 16, 1990, President
George Bush signed into law the Native
American Graves Protection and
Repatriation Act. The Act addresses the
rights of lineal descendants, Indian
tribes, and Native Hawaiian
organizations to certain Native
American human remains, funerary
objects, sacred objects, and objects of
cultural patrimony. Section 8 of the Act
established the Native American Graves
Protection and Repatriation Review
Committee of seven private citizens to
monitor and review implementation of
the inventory and identification process
and repatriation activities required
under the Act. Section 8(c)(5) charged
the Review Committee with compiling
an inventory of culturally unidentifiable
human remains that are in the
possession or control of museums or
Federal agencies and recommending
specific actions for developing a process
for disposition of such remains. The
inventory of culturally unidentifiable
human remains and recommendations
regarding their disposition relate only to
human remains in the possession or
control of museums and Federal
agencies and not to human remains that
are excavated or removed from Federal
or tribal lands after November 16, 1990
under section 3 of the Act.

Current regulations implementing the
Act require museums and Federal
agencies to retain possession of
culturally unidentifiable human
remains until final regulations are
promulgated or the Secretary
recommends otherwise. The disposition
of funerary objects associated with
culturally unidentifiable human
remains is not specifically addressed in
the Act. During deliberations over
recommendations regarding the
disposition of culturally unidentifiable
human remains, the Review Committee
considered the intrinsic relationship of
human remains to associated funerary
objects and concluded that nothing in
the Act precludes the voluntary
disposition of these cultural items by
museums or Federal agencies to the
extent allowable by Federal law.

In 1994, the Review Committee began
to formally solicit comments from
Indian tribes, Native Hawaiian
organizations, museums, and Federal
agencies regarding the disposition of
culturally unidentifiable human
remains. The Review Committee
developed its first draft of
recommendations regarding the
disposition of culturally unidentifiable
human remains and associated funerary
objects in February 1995. These draft
recommendations were published for
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public comment in the Federal Register
(60 FR 32163, June 20, 1995). Copies of
the draft were sent to over 3,000 Indian
tribes, Native Hawaiian organizations,
museums, Federal agencies, national
museum and scientific organizations,
and members of the public. One
hundred and twenty-nine written
comments were received during the
100-day comment period, representing
16 Indian tribes, 49 museums, 12
Federal agencies, 3 national museum
and scientific organizations, and 58
members of the public.

Based on the comments received, a
revised draft of recommendations
regarding the disposition of culturally
unidentifiable human remains and
associated funerary objects was
developed in June 1996. The revised
draft recommendations were published
for public comment in the Federal
Register (61 FR 43071, August 20,
1996). Copies of the draft were sent to
over 3,000 Indian tribes, Native
Hawaiian organizations, museums,
Federal agencies, national museum and
scientific organizations, and members of
the public. Forty-nine written comments
were received during the 45-day
comment period, representing 4 Indian
tribes, 26 museums, 4 Federal agencies,
6 national museum and scientific
organizations, and 11 members of the
public.

In June 1998, the Review Committee
developed draft principles of agreement
regarding the disposition of culturally
unidentifiable human remains. The
draft principles of agreement were
published for public comment in the
Federal Register on two different
occasions (64 FR 33502, June 23, 1999
and 64 FR 41135, July 29, 1999). Copies
of the draft were sent to over 3,000
Indian tribes, Native Hawaiian
organizations, museums, Federal
agencies, national museum and
scientific organizations, and members of
the public. Eighty-nine written
comments were received during the 70-
day comment period, representing 13
Indian tribes, 39 museums, 4 Federal
agencies, 5 national museum and
scientific organizations, and 22
members of the public.

While the Review Committee
developed the draft of general
recommendations, a separate procedure
was developed for consideration of case-
by-case requests for disposition of
culturally unidentifiable human
remains and associated funerary objects
based on a recommendation from the
Secretary [43 CFR 10.9(e)(6)]. Forty-one
case-by-case requests were received and
all were referred to the Review
Committee for consideration. Twenty-
six requests were made by museums

and 15 requests were made by Federal
agencies. The Review Committee
considered each request as part of its
regular meeting agenda and
recommendations were referred to the
National Park Service for action.
Responses to each requesting museum
or Federal agency were signed by a
representative of the Secretary as
required by § 10.9(e)(6).

Of the 41 requests, the Secretary’s
representative recommended
disposition of culturally unidentifiable
human remains in 33 cases. Nine of the
33 recommended dispositions were to
Indian tribes based on the recognition of
their aboriginal occupation of the area
in which the human remains and
associated funerary objects were
recovered, 8 were to coalitions
including federally recognized Indian
tribes, 11 were to non-federally
recognized Indian groups, and 5 were to
be completed according to applicable
State law.

Eleven of the 33 recommended
dispositions also included funerary
objects that were associated with the
culturally unidentifiable human
remains. In response to one of the
requests, the representative of the
Secretary provided a recommendation
on February 7, 2000 that stated “‘the
statutory language neither requires nor
precludes the committee from making
recommendations regarding the
disposition of funerary objects
associated with culturally unidentifiable
human remains. While regulatory
provisions require museums or federal
agencies to retain possession of
culturally unidentifiable human
remains until final regulations are
promulgated or the Secretary
recommends otherwise, these
provisions do not apply to associated
funerary objects. A museum may choose
to repatriate such items. However, a
Notice of Inventory Completion must be
published in the Federal Register before
the disposition.”

Of the 41 requests made regarding the
disposition of culturally unidentifiable
human remains, in eight cases the
Secretary’s representative recommended
that the culturally unidentifiable human
remains be retained pending completion
of the inventory required under 43 CFR
10.9.

After circulating three drafts for
public comment and considering the
specific case-by-case requests, the
Review Committee developed its final
recommendations regarding the
disposition of culturally unidentifiable
human remains in May 2000. The
recommendations were published on
June 8, 2000 (65 FR 36462).

The Review Committee recognized
that the legislative intent of the Act is
expressed by its title: the protection of
Native American graves and repatriation
[of Native American cultural items].
Specifically, the Review Committee
found that the Act requires (1) the
disposition of all Native American
human remains and cultural items
excavated on or removed from Federal
lands after November 16, 1990, with
disposition based on linkages of lineal
descent, tribal land, cultural affiliation,
or aboriginal land; (2) the repatriation of
culturally affiliated human remains and
associated funerary objects in Federal
agency and museum collections, if
requested by a culturally affiliated
Indian tribe or Native Hawaiian
organization, with repatriation based on
linkages of lineal descent or cultural
affiliation; and (3) the development of
regulations for the disposition of
unclaimed human remains and objects
and culturally unidentifiable human
remains in Federal agency and museum
collections. Although the treatment of
funerary objects associated with
culturally unidentifiable human
remains is not addressed in the Act, the
Review Committee recognized that the
Act does not prohibit the voluntary
repatriation of these cultural items by
museums or Federal agencies to the
extent allowed by Federal law.

Museums or Federal agencies must
determine whether Native American
human remains in their control are
related to lineal descendants, culturally
affiliated with a present-day federally
recognized Indian tribe or Native
Hawaiian organization, or are culturally
unidentifiable. This determination must
be made in consultation with all
appropriate Indian tribes or Native
Hawaiian organizations, as described in
43 CFR 10.9(b), and through a good faith
evaluation of all relevant and available
documentation. A determination that
human remains are culturally
unidentifiable may change to a
determination of cultural affiliation as
additional information becomes
available through ongoing consultation
or any other source. The Review
Committee finds no statute of
limitations in the Act for lineal
descendants, Indian tribes, or Native
Hawaiian organizations to make a claim,
and a museum or Federal agency’s
determination that human remains are
culturally unidentifiable may occur for
different reasons.

Categories of Culturally Unidentifiable
Human Remains

The Review Committee’s
recommendations identified three
categories of culturally unidentifiable
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human remains: (1) those for which
cultural affiliation could be determined
but that the appropriate Native
American group is not federally
recognized as an Indian tribe; (2) those
that represent an identifiable earlier
group, but for which no present-day
Indian tribe has been identified by the
museum or Federal agency; and (3)
those for which the museum or Federal
agency believes that evidence is
insufficient to identify an earlier group.

Documentation

Documentation is required for
inventory completion and
determinations of cultural affiliation by
museums or Federal agencies and
should be prepared in accordance with
the standards outlined in 43 CFR 10.9(c)
and 10.14. Documentation must occur
within the context of the consultation
process. The Review Committee
proposed that additional study of
culturally unidentifiable human
remains and associated funerary objects
is not prohibited if the appropriate
parties in consultation agree that such
study is appropriate. The Review
Committee confirmed that once
inventories have been completed, the
Act may not be used to require new
scientific studies or other means of
acquiring or preserving additional
scientific information from human
remains and associated funerary objects.
Disposition

The Review Committee proposed
three guidelines for the disposition of
culturally unidentifiable human
remains.

1. Respect must be the foundation for
any disposition of culturally
unidentifiable human remains. Human
remains determined to be culturally
unidentifiable are no less deserving of
respect than those for which cultural
affiliation has been established.

2. Because there may be different
reasons for human remains being
unclaimed or determined to be
culturally unidentifiable, there may be
more than one appropriate disposition
solution. Examples of appropriate
disposition solutions include the return
of human remains that are determined
to be culturally unidentifiable that were
removed from tribal land; human
remains that are determined to be
culturally unidentifiable that were
recovered from the aboriginal land of an
Indian tribe; or human remains that are
culturally unidentifiable but for which
there is a relationship of shared group
identity with a non-federally recognized
Native American grmap.

3. A museum or Federal agency may
also seek the recommendation of the

Review Committee for the disposition of
culturally unidentifiable human
remains based on criteria other than
those listed above.

The Review Committee proposed two
models for determining the disposition
of culturally unidentifiable human
remains. The first model involved the
joint recommendations by claimants
and museums or Federal agencies.
Disposition of culturally unidentifiable
human remains may proceed in those
cases where all the relevant parties have
agreed in writing that the inventory
requirements have been met and that
the Review Committee’s guidelines for
respectful treatment, recognition of
alternative disposition solutions, and
the use of the Review Committee for
disposition recommendations have been
followed. The Review Committee noted
that it had already recommended
disposition of culturally unidentifiable
human remains in cases that met the
three guidelines.

The second model involved the joint
recommendations of regional consortia.
The Review Committee recognized that
historical and cultural factors, and
therefore issues concerning the
definition and disposition of culturally
unidentifiable human remains, vary
significantly across the United States.
Therefore, the Review Committee
recommended that regional solutions be
developed that would best fit regional
circumstances. The Review Committee
recommended a process in which
Indian tribes and Native Hawaiian
organizations define regions within
which the most appropriate solutions
for disposition of culturally
unidentifiable human remains might be
determined. Within each region, the
appropriate Federal agencies, museums,
Indian tribes, and Native Hawaiian
organizations would consult together
and propose a framework and schedule
to develop and implement the most
appropriate model for their region.
Dispositions agreed upon through
regional consultation meetings would be
made by the appropriate Federal
agencies, museums, and Indian tribes. If
a disposition agreement could not be
reached through regional consultation
meetings, the matter could be brought
before the Review Committee. Any
proposed regional disposition
agreement would have to meet the
Review Committee’s three guidelines for
disposition.

Inventory

Section 8(c)(5) of the Act directs the
Review Committee to compile an
inventory of culturally unidentifiable
human remains that are in the
possession or control of museums or

Federal agencies. The scope of this
inventory was expanded to include both
culturally unidentifiable human
remains and funerary objects with
which they are associated by
§10.9(d)(2).

The Review Committee’s inventory
summarizes information provided by
museums or Federal agencies in their
inventories. This includes:

1. The number of human remains and
associated funerary objects under their
control;

2. State and county from which the
human remains and associated funerary
objects were removed;

3. The earlier group to which the
human remains and associated funerary
objects are thought to have belonged;

4. The date range during which the
human remains and associated funerary
objects are thought to have been
originally interred; and

5. The date when custody of the
human remains and associated funerary
objects was either transferred to an
Indian tribe, Native Hawaiian
organization, or non-federally
recognized Indian group or they were
reinterred.

Section 8(g)(2) of the Act requires the
Secretary to provide reasonable
administrative and staff support
necessary for the deliberations of the
Review Committee. One of those duties
has been compilation of the Review
Committee’s inventory of culturally
unidentifiable human remains and
associated funerary objects. The Review
Committee’s inventory was compiled
from the inventories submitted by
museums or Federal agencies under 43
CFR 10.9(e)(6). Each museum and
Federal agency had an opportunity to
verify the Review Committee’s
inventory of culturally unidentifiable
human remains and associated funerary
objects from their institution for
verification before submission of the
final inventory to the Review
Committee. The Review Committee’s
inventory is posted at http://
www.cr.nps.gov/nagpra/onlinedb/
index.htm and presently includes
information on 118,348 human remains
and 846,187 associated funerary objects
from 614 museums or Federal agencies.

Section-by-Section Analysis

Section 10.1 Purpose and
Applicability

Paragraph 10.1(b)(3) provides
clarification to Federal agencies as to
when a determination constitutes final
agency action as used in the
Administrative Procedure Act (5 U.S.C.
704).
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Section 10.2  Definitions

Section 10.2 provides definitions of
terms used throughout Part 10.

Paragraph 10.2(e) provides additional
clarification to the definition of cultural
affiliation. Human remains and
associated funerary objects in museum
or Federal agency collections for which
no lineal descendant or culturally
affiliated Indian tribe or Native
Hawaiian organization was determined
are referred to as culturally
unidentifiable.

Paragraph 10.2(g)(5) provides a
definition of disposition and identifies
procedures to effectuate this process in
various situations.

Section 10.9 Inventories

Paragraph 10.9(e)(2) details the
contents of notices of inventory
completion. Additional text to clarify
that such notices include information
regarding culturally unidentifiable
human remains and associated funerary
objects to be transferred or reinterred
under 43 CFR 10.11 is proposed for
addition.

Paragraph 10.9(e)(5) directs museums
or Federal agencies to supply additional
available documentation upon the
request of an Indian tribe or Native
Hawaiian organization. Additional text
to clarify that such documentation shall
be considered a public record subject to
disclosure except when exempted under
applicable law, such as the Freedom of
Information Act and the Privacy Act, is
proposed for addition. Further, as
required by section 5(B)(2) (Inventory
For Human Remains and Associated
Funerary Objects) of the Act, neither a
request for such documentation nor any
provisions of the regulations shall be
construed as authorizing the initiation
of new scientific studies of such human
remains and associated funerary objects
or other means of acquiring or
preserving additional scientific
information from such remains and
objects.

Paragraph 10.9(e)(6) is rewritten to
remove the last three sentences that
provide direction to museums and
Federal agencies pending promulgation
of §10.11.

Section 10.11 Disposition of Culturally
Unidentifiable Human Remains

This new section fulfills the
Secretary’s responsibility to promulgate
regulations under sections 8(c)(5) and
13 of the Act regarding the process for
the disposition of culturally
unidentifiable human remains. The
Department of the Interior developed
this section after full and careful
consideration of the Review

Committee’s recommendations and
other relevant legislation and policy.

Paragraph (b) concerns consultation.
The drafters recognize that as a result of
consultation a museum or Federal
agency may revise its determination
regarding the cultural affiliation of
human remains and associated funerary
objects. Notification and repatriation of
human remains and associated funerary
objects that are determined to be
culturally affiliated with an Indian tribe
or Native Hawaiian organization must
be completed following provisions of 43
CFR 10.9(e) and 10.10(b).

Paragraph (c) establishes three choices
for the disposition of culturally
unidentifiable human remains. The
processes outlined in paragraphs (c)(1)
and (c)(2) are mandatory. The process
outlined in paragraph (c)(3) and (c)(4)
are voluntary but recommended.

Paragraph (c)(1) requires a museum or
Federal agency to offer to transfer
control of culturally unidentifiable
human remains for which it cannot
prove right of possession to Indian
tribes or Native Hawaiian organizations
according to three priority categories
outlined below.

A museum or Federal agency can
obtain right of possession to Native
American human remains by several
means. Section 2(13) of the Act
stipulates that the original acquisition of
Native American human remains and
associated funerary objects that were
excavated, exhumed, or otherwise
obtained with full knowledge and
consent of the next of kin or the official
governing body of the appropriate
culturally affiliated Indian tribe or
Native Hawaiian organization is deemed
to give right of possession to those
remains. Further, section 3(e) of the Act
states that nothing in section 3 of the
Act shall prevent the governing body of
an Indian tribe or Native Hawaiian
organization from expressly
relinquishing control over any Native
American human remains, or title to or
control over any funerary object or
sacred object.

The priority ownership categories in
Section 3(a) of the Act served as a
reasonable model for the proposed
priority categories for disposition of
culturally unidentifiable human
remains. Control of human remains
excavated or discovered under section 3
of the Act can be based on lineal
descent, tribal land, aboriginal land, and
cultural relationship, as well as cultural
affiliation. However, it was necessary to
make several changes to the priority
ownership categories in Section 3(a) of
the Act to accommodate the disposition
of culturally unidentifiable human
remains. The drafters request comments

from Indian tribes, Native Hawaiian
organizations, museums, Federal
agencies, and other interested persons
regarding the appropriateness of using
the priority structure in determining the
disposition of culturally unidentifiable
human remains.

Paragraph (c)(1)(i) stipulates that first
priority would be to the Indian tribe or
Native Hawaiian organization on whose
tribal land, at the time of recovery, the
human remains were recovered. This
category parallels the provisions in
section 3(a)(2) of the Act regarding the
disposition of cultural items from tribal
land after November 16, 1990. This
provision would apply to sites
considered to be tribal land at the time
the original excavation or removal
occurred.

Paragraph (c)(1)(ii) stipulates that
second priority would be to the Indian
tribe or tribes that are recognized as
aboriginally occupying the area in
which the human remains were
recovered. Aboriginal occupation may
be recognized by a final judgment of the
Indian Claims Commission or the
United States Court of Claims, or by
treaty, act of Congress, or executive
order. This category is based on the
provisions of section 3(a)(2)(C) of the
Act regarding the disposition of cultural
items from Federal or tribal land after
November 16, 1990. The Act specifically
identified final judgments of the Indian
Claims Commission and the United
States Court of Claims as two sources of
information regarding aboriginal
occupation. Certain treaties, acts of
Congress, and executive orders also
identify areas aboriginally occupied by
Indian tribes. Maps of the territory
ceded by all United States treaties were
originally published in the 18th Annual
Report of the Bureau of American
Ethnology to the Secretary of the
Smithsonian Institution, 1896—-1897
[Government Printing Office, 1899] and
are available online at http://
memory.loc.gov/ammem/amlaw/Iwss-
ilc.html. Treaties signed before the
establishment of the United States
between the various colonial
governments and Indian tribes may also
be used to identify areas aboriginally
occupied by Indian tribes.

Paragraph (c)(1)(iii) stipulates that
third priority would be to Indian tribes
and Native Hawaiian organizations with
a cultural relationship to the region
from which the human remains were
removed or, for human remains lacking
geographic affiliation, a cultural
relationship to the region in which the
museum or Federal agency with control
over the human remains is located. This
category is similar to provisions of
section 3(a)(2)(C)(2) of the Act regarding
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the disposition of cultural items from
Federal or tribal land after November
16, 1990. However, while the provisions
of section 3(a)(2)(C)(2) require a cultural
relationship between an Indian tribe
and cultural items, this paragraph
requires a cultural relationship between
an Indian tribe or Native Hawaiian
organization and the region from which
the human remains either were removed
or are currently located. Nearly 70
percent of the 110,565 culturally
unidentifiable human remains for which
geographical information was provided
were recovered from the same state in
which the possessing museum or
Federal agency is located. The majority
of the 7,783 human remains lacking
provenience information are likewise
presumed to have been recovered from
the immediate vicinity of the repository
in which they are currently located.

Paragraph (c)(1)(iv) stipulates that if it
can be shown by a preponderance of the
evidence that a different Indian tribe or
Native Hawaiian organization has a
stronger cultural relationship with the
human remains than the Indian tribe or
Native Hawaiian organization specified
in (c)(1)(ii) or (c)(1)(iii), the Indian tribe
or Native Hawaiian organization that
has the strongest demonstrated cultural
relationship would have priority, if
upon notice, such Indian tribe or Native
Hawaiian organization states such a
claim. This provision is similar to the
caveat in section 3(a)(2)(C)(2) of the Act
regarding the disposition of cultural
items from Federal or tribal land after
November 16, 1990. The drafters request
comments from Indian tribes, Native
Hawaiian organizations, museums,
Federal agencies, and other interested
persons regarding the meaning of the
term ““cultural relationship.”

Paragraph (c)(2) provides notice that
any disposition of human remains
excavated or removed from “Indian
lands” as defined by the Archaeological
Resources Protection Act (ARPA) must
also comply with the provisions of that
statute and its implementing
regulations. “Indian lands” means
“lands of Indian tribes, or Indian
individuals, which are either held in
trust by the United States or subject to
a restriction against alienation imposed
by the United States, except for any
subsurface interests in lands not owned
or controlled by an Indian tribe or
Indian individual” [16 U.S.C. 470bb(4)].

Paragraph (c)(3) establishes a process
for the voluntary transfer of control of
culturally unidentifiable human
remains that are not transferred under
provisions of paragraph (c)(1) to a non-
federally recognized Indian group, or
reinterment of culturally unidentifiable
human remains according to State or

other law. Such dispositions may be
completed upon receipt of a
recommendation from the Secretary or
authorized representative. The Secretary
will only consider recommending such
dispositions with the written consent of
all Indian tribes identified in paragraph
(c)(1) and (c)(2), in order to ensure that
the rights of federally recognized Indian
tribes and tribal members are protected.
The Secretary’s recommendation
regarding the disposition of culturally
unidentifiable human remains or
associated funerary objects to a non-
federally recognized Indian group does
not indicate Federal recognition of the
group’s status as an Indian tribe or the
existence of a government-to-
government relationship.

Paragraph (c)(4) stipulates that a
museum or Federal agency may transfer
control of funerary objects that are
associated with culturally unidentifiable
human remains following the provisions
of paragraphs (c)(1), (c)(2), and (c)(3).
This provision is consistent with
customary religious and spiritual beliefs
that link the disposition of funerary
objects with the human remains with
which they were intentionally placed.
The Secretary recommends that
museums and Federal agencies transfer
all funerary objects associated with
culturally unidentifiable human
remains unless such a transfer is
otherwise prohibited under law.

Compliance With Other Laws

Regulatory Planning and Review
(Executive Order 12866)

This document is not a significant
rule and has not been reviewed by the
Office of Management and Budget under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency.

(3) This rule does not materially alter
the budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights or obligations of their
recipients.

(4) This rule does not raise novel legal
or policy issues.

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic effect on a
substantial number of small entities

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The requirements to
consult with Indian tribes and Native
Hawaiian organizations are minimal and
do not constitute a significant economic
burden. This rule will require the
disposition of only those Native
American human remains for which the
controlling entity cannot prove right of
possession [25 U.S.C. 3005].

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule will not (1) Have an annual
effect on the economy of $100 million
or more; (2) cause a major increase in
costs or prices for consumers,
individual industries, Federal, State,
local or tribal government agencies, or
geographic regions; or (3) have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments, or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

Takings (Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. A takings
implication assessment is not required.
This rule will require the disposition of
only those Native American human
remains for which the controlling
museum or Federal agency cannot prove
right of possession [25 U.S.C. 3005(c)].

Federalism (Executive Order 12612)

In accordance with Executive Order
12612, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
A Federalism Assessment is not
required.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
does not meet the requirements of
sections 3(a) and 3(b) of the order.
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Paperwork Reduction Act

The collection of information
contained in this rule has been
submitted to the Office of Management
and Budget for approval as required by
44 U.S.C. 3501 et seq. The collection of
this information will not be required
until approved by the Office of
Management and Budget. Public
reporting burden for this collection of
information is expected to average 20
hours for the exchange of summary or
inventory information between a
museum and an Indian tribe and 6
hours per response for the notification
to the Secretary, including time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collected
information. Send comments regarding
this burden estimate or any other
aspects of this collection of information,
including suggestions for reducing the
burden, to Information Collection
Officer, Attn: Docket No. 1024-AC84,
National Park Service, Department of
Interior Building, 1849 C Street, NW.,
Room 3317, Washington, DC 20240, and
the Office of Management and Budget,
Office of Information and Regulatory
Affairs, Attention: Desk Officer for the
Department of the Interior, Washington,
DC 20503.

National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment and
can be Categorically Excluded under
516 DM 2, Appendix 1.10, “Policies,
directives, regulations, and guidelines
that are of an administrative, financial,
legal, technical, or procedural nature
and whose environmental effects are too
broad, speculative, or conjectural to
lend themselves to meaningful analysis
and will later be subject to the NEPA
process, either collectively or case-by-
case.”

Government-to-Government
Relationship With Indian Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government to Government Relations
with Native American Tribal
Governments” [59 FR 22951], Executive
Order 13175, “Consultation and
Coordination with Indian Tribal
Governments” [65 FR 218], and 512 DM
2, “Departmental Responsibilities for
Indian Trust Resources,” this rule has a
potential effect on federally recognized
Indian tribes. The proposed rule was
developed in consultation with the
Native American Graves Protection and
Repatriation Review Committee, which

includes members nominated by Indian
tribes. The Review Committee consulted
with Indian tribes in the development of
the Review Committee’s
recommendations regarding the
disposition of culturally unidentifiable
human remains that form the basis of
this proposed rule. The Review
Committee consulted with tribal
representatives regarding its
recommendations on February 16—18,
1995 in Los Angeles, CA; June 9-11,
1996 in Billings, MT; June 25-27, 1998
in Portland, OR; and May 2—4, 2000 in
Juneau, AK. Tribal representatives were
also consulted regarding draft text for
these regulations at Review Committee
meetings on May 2—4, 2000 in Juneau,
AK; May 31-June 2, 2002 in Tulsa, OK;
and November 8-9, 2002 in Seattle, WA.

Clarity of Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that you find
unclear, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

Drafting Information

This proposed rule was prepared by
Dr. C. Timothy McKeown in
consultation with the Native American
Graves Protection and Repatriation
Review Committee as directed by
section 8(c)(7) of the Act, and Jennifer
Lee and Jerry Case, WASO Regulations
Program, National Park Service.

Public Participation

It is the policy of the Department of
the Interior, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments regarding this
proposed rule to the address noted at
the beginning of this rulemaking. We
also request comments from Indian

tribes, Native Hawaiian organizations,
museums, Federal agencies, and other
interested persons regarding:

1. The meaning of the term “‘cultural
relationship;” and

2. The appropriateness of using the
priority structure in determining the
disposition of culturally unidentifiable
human remains.

Copies of this proposed rule may be
obtained by submitting a request to the
Manager, National NAGPRA program,
National Park Service, at the address
noted at the beginning of this
rulemaking. Commentors wishing the
National Park Service to acknowledge
receipt of their comments must submit
those comments with a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No 1024—AD68.”
The postcard will be date stamped and
returned to the commentor.

Public Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

List of Subjects in 43 CFR Part 10

Administrative practice and
procedure, Graves, Hawaiian Natives,
Historic preservation, Indians-claims,
Museums, Reporting and record keeping
requirements, Repatriation.

In consideration of the foregoing, 43
CFR Part 10 is proposed to be amended
as follows:

PART 10—NATIVE AMERICAN
GRAVES PROTECTION AND
REPATRIATION REGULATIONS

1. The authority for Part 10 continues
to read as follows:

Authority: 25 U.S.C. 3001 et seq., 16 U.S.C.
470dd (2).

2.In §10.1 revise paragraph (b)(3) to
read as follows:

§10.1 Purpose and applicability.

* * * * *

(b) * ok %

(3) Throughout this part are decision
points which determine how this part
applies in particular circumstances, e.g.,
a decision as to whether a museum
“controls” human remains and cultural
objects within the meaning of the
regulations, or, a decision as to whether
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an object is a “human remain,”
“funerary object,” “sacred object,” or
“object of cultural patrimony” within
the meaning of the regulations. Any
final determination making the Act or
this part inapplicable is subject to
review under section 15 of the Act. With
respect to Federal agencies, the final
denial of a request of a lineal
descendant, Indian tribe, or Native
Hawaiian organization for the
repatriation or disposition of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
brought under, and in compliance with,
the Act and this part constitutes a final
agency action under the Administrative
Procedure Act (5 U.S.C. 704).

3. Amend § 10.2 by revising paragraph
(e) and adding paragraph (g)(5) to read
as follows:

§10.2 Definitions.
* * * * *

(e)(1) What is cultural affiliation?
Cultural affiliation means that there is a
relationship of shared group identity
which can be reasonably traced
historically or prehistorically between
members of a present-day Indian tribe or
Native Hawaiian organization and an
identifiable earlier group. Cultural
affiliation is established when the
preponderance of the evidence—based
on geographical, kinship, biological,
archeological, anthropological,
linguistic, folklore, oral tradition,
historical evidence, or other information
or expert opinion—reasonably leads to
such a conclusion.

(2) What does culturally
unidentifiable mean? Culturally
unidentifiable refers to human remains
and associated funerary objects in
museum or Federal agency collections
for which no lineal descendant or
culturally affiliated Indian tribe or
Native Hawaiian organization has been
identified.

* * * * *

(g) * k%

(5) Disposition means the transfer of
control over Native American human
remains, funerary objects, sacred
objects, and objects of cultural
patrimony by a museum or Federal
agency under this part. This part
establishes disposition procedures for
several different situations:

(i) Custody of human remains,
funerary objects, sacred objects, and
objects of cultural patrimony excavated
intentionally from, or discovered
inadvertently on Federal or tribal lands
after November 16, 1990 is established
under § 10.6;

(ii) Repatriation of human remains,
funerary objects, sacred objects, and
objects of cultural patrimony in

museum and Federal agency collections
to a lineal descendant or culturally
affiliated Indian tribe or Native
Hawaiian organization is established
under §10.10.

(iii) Disposition of culturally
unidentifiable human remains, with or
without associated funerary objects, in
museum or Federal agency collections is
established under §10.11.

4. Amend 10.9 by revising paragraphs
(e)(2), (5), and (6) as follows:

§10.9 Inventories.
* * * * *

(e] * % *

(2) The notice of inventory
completion must:

(i) Summarize the contents of the
inventory in sufficient detail so as to
enable the recipients to determine their
interest in claiming the inventoried
items;

(ii) Identify each particular set of
human remains or each associated
funerary object and the circumstances
surrounding its acquisition;

(iii) Describe the human remains or
associated funerary objects that are
clearly identifiable as to cultural
affiliation;

(iv) Describe the human remains or
associated funerary objects that are not
clearly identifiable as culturally
affiliated with an Indian tribe or Native
Hawaiian organization, but that are
likely to be culturally affiliated with a
particular Indian tribe or Native
Hawaiian organization given the totality
of circumstances surrounding
acquisition of the human remains or
associated objects; and

(v) Describe those human remains,
with or without associated funerary
objects, that are culturally
unidentifiable but that may be
transferred under §10.11.

(3) * % %

(4) * % %

(5) Upon request by an Indian tribe or
Native Hawaiian organization that has
received or should have received a
notice and inventory under paragraphs
(e)(1) and (e)(2) of this section, a
museum or Federal agency must supply
additional available documentation.

(i) For purposes of this paragraph,
“documentation” means a summary of
existing museum or Federal agency
records including inventories or
catalogues, relevant studies, or other
pertinent data for the limited purpose of
determining the geographical origin,
cultural affiliation, and basic facts
surrounding the acquisition and
accession of human remains and
associated funerary objects.

(ii) Documentation supplied under
this paragraph is considered a public

record except as exempted under
relevant laws. Neither a request for
documentation nor any other provisions
of this part may be construed as
authorizing either:

(A) The initiation of new scientific
studies of the human remains and
associated funerary objects; or

(B) Other means of acquiring or
preserving additional scientific
information from such remains and
objects.

(6) If the museum or Federal agency
official determines that the museum or
Federal agency has possession of or
control over human remains, with or
without associated funerary objects, that
cannot be identified as affiliated with a
lineal descendent, Indian tribes, or
Native Hawaiian organizations, the
museum or Federal agency must
provide the Manager, National NAGPRA
Program notice of this result and a copy
of the list of such culturally
unidentifiable human remains and any
associated funerary objects. The
Manager, National NAGPRA Program
must make this information available to
members of the Review Committee.
Culturally unidentifiable human
remains, with or without associated
funerary objects, are subject to
disposition under §10.11.

* * * * *

5. Add §10.11 to read as follows:

§10.11 Disposition of culturally
unidentifiable human remains.

(a) General. This section implements
section 8 (c)(5) of the Act.

(b) Consultation. (1) The museum or
Federal agency official must initiate
consultation regarding the disposition of
culturally unidentifiable human
remains and associated funerary objects:

(i) Within ninety (90) days of receipt
of a request from an Indian tribe or
Native Hawaiian organization to transfer
control of culturally unidentifiable
human remains and associated funerary
objects; or

(ii) Absent such a request, before any
offer to transfer control of culturally
unidentifiable human remains and
associated funerary objects.

(2) The museum or Federal agency
official must initiate consultation with
officials and traditional religious leaders
of all Indian tribes and Native Hawaiian
organizations:

(i) From whose tribal lands, at the
time of the removal, the human remains
and associated funerary objects were
removed;

(ii) From whose aboriginal lands the
human remains and associated funerary
objects were removed. Aboriginal
occupation may be recognized by a final
judgment of the Indian Claims
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Commission or the United States Court
of Claims, or a treaty, Act of Congress,
or Executive Order; and

(iii)(A) With a cultural relationship to
the region from which the human
remains and associated funerary objects
were removed; or

(B) In the case of human remains and
associated funerary objects lacking
geographic affiliation, with a cultural
relationship to the region in which the
museum or Federal agency repository is
located.

(3) The museum or Federal agency
official must provide the following
information in writing to all Indian
tribes and Native Hawaiian
organizations with which the museum
or Federal agency consults:

(i) A list of all Indian tribes and
Native Hawaiian organizations that are
being, or have been, consulted regarding
the particular human remains and
associated funerary objects;

(ii) A list of any non-federally
recognized Indian groups that are
known to have a relationship of shared
group identity with the particular
human remains and associated funerary
objects; and

(iii) An offer to provide a copy of the
original inventory and additional
documentation regarding the particular
human remains and associated funerary
objects.

(4) During consultation, museum and
Federal agency officials must request, as
appropriate, the following information
from Indian tribes and Native Hawaiian
organizations:

(i) The name and address of the
Indian tribe official to act as
representative in consultations related
to particular human remains and
associated funerary objects;

(ii) The names and appropriate
methods to contact any traditional
religious leaders who should be
consulted regarding the human remains
and associated funerary objects;

(iii) Temporal and/or geographic
criteria that the museum or Federal
agency should use to identify groups of
human remains and associated funerary
objects for consultation;

(iv) The names and addresses of other
Indian tribes, Native Hawaiian
organizations, or non-federally
recognized Indian groups that should be
included in the consultations; and

(v) A schedule and process for
consultation.

(5) During consultation, the museum
or Federal agency official should seek to
develop a proposed disposition for
culturally unidentifiable human
remains and associated funerary objects
that is mutually agreeable to the parties
specified in paragraph (b)(2) of this

section. The agreement must be
consistent with this part.

(6) If consultation results in a
determination that human remains and
associated funerary objects previously
determined to be culturally
unidentifiable are actually culturally
affiliated with an Indian tribe or Native
Hawaiian organization, the notification
and repatriation of the human remains
and associated funerary objects must be
completed as required by § 10.9 (e) and
§10.10 (b).

(c) Disposition of culturally
unidentifiable human remains and
associated funerary objects. (1) A
museum or Federal agency that is
unable to prove that it has right of
possession, as defined at § 10.10 (a)(2),
to culturally unidentifiable human
remains must offer to transfer control of
the human remains to Indian tribes and
Native Hawaiian organizations in the
following priority order:

(i) The Indian tribe or Native
Hawaiian organization from whose
tribal land, at the time of the excavation
or removal, the human remains were
removed;

(ii) The Indian tribe or tribes that are
recognized as aboriginally occupying
the area from which the human remains
were removed. Aboriginal occupation
may be recognized by a final judgment
of the Indian Claims Commission or the
United States Court of Claims, or a
treaty, Act of Congress, or Executive
Order; or

(ii1) The Indian tribe and Native
Hawaiian organization with:

(A) A cultural relationship to the
region from which the human remains
were removed, or

(B) For human remains lacking
geographic affiliation, a cultural
relationship to the region in which the
museum or Federal agency with control
over the human remains is located.

(iv) If it can be shown by a
preponderance of the evidence that
another Indian tribe or Native Hawaiian
organization has a stronger cultural
relationship with the human remains
than an entity specified in paragraph
(c)(1)(@d1) or (c)(1)(iii) of this section, the
Indian tribe or Native Hawaiian
organization that has the strongest
demonstrated cultural relationship, if
upon notice, the Indian tribe or Native
Hawaiian organization claims the
human remains.

(2) Any disposition of human remains
excavated or removed from “Indian
lands” as defined by the Archaeological
Resources Protection Act (16 U.S.C.
470bb (4)) must also comply with the
provisions of that statute and its
implementing regulations.

(3) If none of the Indian tribes or
Native Hawaiian organizations
identified in paragraph (c)(1) of this
section agrees to accept control, a
museum or Federal agency may, upon
receiving a recommendation from the
Secretary or authorized representative:

(i) Transfer control of culturally
unidentifiable human remains to a non-
federally recognized Indian group, or

(ii) Reinter culturally unidentifiable
human remains according to State or
other law.

(4) The Secretary may make a
recommendation under paragraph (c)(3)
of this section only with the written
consent of all Indian tribes and Native
Hawaiian organizations stipulated in
paragraphs (c)(1) and (c)(2) of this
section.

(5) A museum or Federal agency may
also transfer control of funerary objects
that are associated with culturally
unidentifiable human remains. The
Secretary recommends that museums
and Federal agencies engage in such
transfers whenever Federal or State law
would not otherwise preclude them.

(d) Notification. (1) Disposition of
culturally unidentifiable human
remains and associated funerary objects
under paragraph (c) may not occur until
at least thirty (30) days after publication
of a notice of inventory completion in
the Federal Register as described in
§10.9.

(2) Within 30 days of publishing the
notice of inventory completion, the
National NAGPRA Program manager
must:

(i) Revise the Review Committee
inventory of culturally unidentifiable
human remains and associated funerary
objects to indicate the notice’s
publication; and

(ii) Make the revised Review
Committee inventory of culturally
unidentifiable human remains and
associated funerary objects accessible to
Indian tribes, Native Hawaiian
organizations, non-federally recognized
Indian groups, museums, and Federal
agencies.

(e) Disputes. Any person who wishes
to contest actions taken by museums or
Federal agencies regarding the
disposition of culturally unidentifiable
human remains and associated funerary
objects is encouraged to do so through
informal negotiations to achieve a fair
resolution of the matter. The Review
Committee may facilitate the informal
resolution of such disputes that are not
resolved by good faith negotiation under
§10.17. In addition, the United States
District Courts have jurisdiction over
any action brought that alleges a
violation of the Act.

6. Amend § 10.12 by:
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A. Revising paragraphs (b)(ii), (iii),
and (iv), and

B. Adding paragraph (b)(ix) to read as
follows:

§10.12 Civil penalties.

* * * * *

(b) * ok %

(1) * Kk %

(ii) After November 16, 1993, or a date
specified under § 10.13, whichever
deadline is applicable, has not
completed summaries as required by the
Act; or

(ii1) After November 16, 1995, or a
date specified under § 10.13, or the date
specified in an extension issued by the
Secretary, whichever deadline is
applicable, has not completed
inventories as required by the Act; or

(iv) After May 16, 1996, or 6 months
after completion of an inventory under
an extension issued by the Secretary, or
6 months after the date specified under
§10.13, whichever deadline is
applicable, has not notified culturally
affiliated Indian tribes and Native
Hawaiian organizations; or
* * * * *

(ix) Does not offer to transfer control
of culturally unidentifiable human
remains for which it cannot prove right

of possession under § 10.11.
* * * * *

Dated: October 2, 2007.
David M. Verhey,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. E7-20209 Filed 10-15-07; 8:45 am]
BILLING CODE 4310-70-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket No. FEMA-B-7740]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1 percent annual-
chance) Flood Elevations (BFEs) and
proposed BFE modifications for the
communities listed in the table below.
The purpose of this notice is to seek
general information and comment

regarding these proposed regulatory
flood elevations. The BFEs and
modified BFEs are a part of the
floodplain management measures that
the community is required either to
adopt or show evidence of having in
effect in order to qualify or remain
qualified for participation in the
National Flood Insurance Program
(NFIP). In addition, these elevations,
once finalized, will be used by
insurance agents, and others to calculate
appropriate flood insurance premium
rates for new buildings and the contents
in those buildings.

DATES: Comments are to be submitted
on or before January 14, 2008.

ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community are available for inspection
at the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-7740, to
William R. Blanton, Jr., Chief,
Engineering Management Section,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Chief,
Engineering Management Section,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).
These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are

made final, and for the contents in these
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

Administrative Procedure Act
Statement. This matter is not a
rulemaking governed by the
Administrative Procedure Act (APA), 5
U.S.C. 553. FEMA publishes flood
elevation determinations for notice and
comment; however, they are governed
by the Flood Disaster Protection Act of
1973, 42 U.S.C. 4105, and the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and do not fall under the
APA.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:
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*Elevation in feet

(NGVD)
Flooding ) ] +Elevation in feet .
source(s) Location of referenced elevation ~ (NAVD) Communities affected
#Depth in feet above ground
Effective Modified
Randolph County, lllinois, and Incorporated Areas
Kaskaskia River ............... At confluence with Mississippi River ................. +395 +392 | Village of Evansville,
Unincorporated Areas
of Randolph County.
Randolph/Monroe County boundary (approxi- +395 +392
mately 700 feet upstream Anna Lane ex-
tended).
Mississippi River .............. Jackson/Randolph County boundary (approxi- +385 +382 | City of Chester, Unin-
mately Cora Road extended). corporated Areas of
Randolph County,
Village of Kaskaskia,
Village of Prairie Du
Rocher, Village of
Rockwood.
Randolph/Monroe County boundary (approxi- +404 +402
mately 3,025 feet downstream of Regtown
Road extended).

*National Geodetic Vertical Datum.
+North American Vertical Datum.
#Depth in feet above ground.

City of Chester

Maps are available for inspection at 1330 Swanwick Street, Chester, IL 62233.
Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate,

ADDRESSES

Agency, 500 C Street, SW., Washington, DC 20472.
Unincorporated Areas of Randolph County
Maps are available for inspection at 1 Taylor Street, Zoning Administrator, Chester, IL 62233.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate,

Agency, 500 C Street, SW., Washington, DC 20472.
Village of Evansville

Maps are available for inspection at 403 Spring Street, P.O. Box 257, Evansville, IL 62242,

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate,

Agency, 500 C Street, SW., Washington, DC 20472.
Village of Kaskaskia

Maps are available for inspection at 1 Taylor Street, Chester, IL 62233.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate,

Agency, 500 C Street, SW., Washington, DC 20472.
Village of Prairie Du Rocher

Maps are available for inspection at 209 Henry Street, P.O. Box 325, Prairie Du Rocher, IL 62277.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate,

Agency, 500 C Street, SW., Washington, DC 20472.
Village of Rockwood

Maps are available for inspection at 900 Original Street, Rockwood, IL 62280.
Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate,

Agency, 500 C Street, SW., Washington, DC 20472.

Federal Emergency Management

Federal Emergency Management

Federal Emergency Management

Federal Emergency Management

Federal Emergency Management

Federal Emergency Management

Gibson County, Tennessee, and Incorporated Areas

Clear Creek

Wolf Creek

At the confluence with Wolf Creek .....................

Approximately 2,300 feet upstream of the con-
fluence with Wolf Creek.

Approximately 480 feet upstream of State High-
way 104.

Approximately 2,211 feet upstream of State
Highway 104.

None

None

None

None

+396

+401

+395

+397

Unincorporated Areas
of Gibson County.

Unincorporated Areas
of Gibson County.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
#Depth in feet above ground.

Maps are available for inspection at 309 S. College Street, Trenton, TN 38382.

ADDRESSES

Unincorporated Areas of Gibson County
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*Elevation in feet
(NGVD)
Flooding . ) +Elevation in feet N
source(s) Location of referenced elevation (NAVD) Communities affected

#Depth in feet above ground

Effective Modified

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

Obion County, Tennessee, and Incorporated Areas

Fifteenth Street Tributary

Grove CreeK .....cccceeeeeenne

Hoosier Creek ..................

Johnson Hurt Avenue

Tributary.

Obion River ......cccccceeeeenn.

Drainage Canal .........

Old Obion River Drainage

Canal.

Pursley Creek ......c.ccc....

Richland Creek ................

Approximately 1,740 feet upstream of the con-
fluence with Richland Creek.

At the confluence with Richland Creek ..............

Approximately 2,070 feet downstream of State
Highway 22.

Approximately 950 feet downstream of State
Highway 22.

Approximately 1,950 feet downstream of State
Highway 3.

Approximately 1,250 feet downstream of State
Highway 3.

At the confluence with Obion River ....................

Approximately 1,070 feet upstream of the con-
fluence with Obion River.
Just upstream of State Highway 3 ..................

Approximately 2,400 feet upstream of State
Highway 211.
Just upstream of State Highway 3 ...........c.c.c...

Approximately 4,280 feet upstream of State
Highway 211.
Just upstream of State Highway 3 .........ccccce.e.

Approximately 2,800 feet upstream of State
Highway 211.

Approximately 320 feet upstream of Nailing
Drive.

Approximately 800 feet downstream of State
Highway 3.

At the confluence with Obion River ....................

Approximately 100 feet downstream of West
Palestine Road.

None

None
None

None
None
None
None
None
None
None
None
None
None
None
None
None
None

None

+284

+284
+311

+313
+314
+314
+284
+284
+284
+284
+284
+284
+284
+284
+323
+332
+284

+284

Unincorporated Areas
of Obion County.

Unincorporated Areas
of Obion County.

Unincorporated Areas
of Obion County.

Unincorporated Areas
of Obion County.

Unincorporated Areas
of Obion County.

Unincorporated Areas
of Obion County.

Unincorporated Areas
of Obion County.

Unincorporated Areas
of Obion County.

Unincorporated Areas
of Obion County.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
#Depth in feet above ground.

ADDRESSES

Unincorporated Areas of Obion County

Maps are available for inspection at County Mayor, P.O. Box 236, Union City, TN 38281.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

Rhea County, Tennessee, and Incorporated Areas

Little Richland Creek Trib-
utary.

At the confluence of Little Richland Creek .........

Approximately 210 feet downstream of Back
Valley Road.

None

None

+695

+736

City of Dayton, Unincor-
porated Areas of
Rhea County.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
#Depth in feet above ground.

City of Dayton

ADDRESSES

Maps are available for inspection at Dayton City Hall, 399 First Avenue, Dayton, TN 37321.
Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

Unincorporated Areas of Rhea County
Maps are available for inspection at Rhea County Property Assessor’s Office, 375 Church Street, Suite 100, Dayton, TN 37321.
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*Elevation in feet

(NGVD)
Floodin +Elevation in feet
source(sg) Location of referenced elevation (NAVD) Communities affected

#Depth in feet above ground

Effective Modified

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

Weakley County, Tennessee, and Incorporated Areas

Cane CreekK ......cccoceeveenne Approximately 50 feet upstream of Mount Pelia None +337 | Unincorporated Areas
Road. of Weakley County.
Approximately 450 feet downstream of the con- None +344
fluence with Cane Creek Tributary.
Tributary ..o Just Upstream of Gardener Hyndsver Road ...... None +363 | Unincorporated Areas
of Weakley County.
Approximately 70 feet downstream of Old Ful- None +371
ton Road.
Mud Creek ......ccecveeeennee. Just downstream of State Route 22 ................... None +365 | City of Dresden.
Approximately 900 feet upstream of Boydenville None +402
Road.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
#Depth in feet above ground.
ADDRESSES
City of Dresden
Maps are available for inspection at 117 W. Main Street, Dresden, TN 38225.
Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.
Unincorporated Areas of Weakley County
Maps are available for inspection at 116 W. Main Street, Dresden, TN 38225.
Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

Dallas County, Texas, and Incorporated Areas

Bear Creek ......ccooveeennne Approximately 505 feet upstream of the inter- +443 +446 | City of Desoto, City of
section with S. Belt Line Road. Glenn Heights.
Approximately 548 feet upstream from intersec- +475 +472
tion with N. County Line Road.
Bentle Branch .................. Approximately 1820 feet downstream from +649 +647 | City of Dallas, City of
intersection with Joe Wilson Road. Cedar Hill, City of
Duncanville.
Approximately 2960 feet upstream from the +710 +711
intersection with Joe Wilson Road.
Cottonwood Creek (of Approximately 40 feet downstream from inter- +451 +447 | City of Dallas, City of
Lake Ray Hubbard). section with Stonewall Road. Garland, City of Rich-
ardson, City of
Rowlett, City of
Wylie, Unincor-
porated Areas of Dal-
las County.
Approximately 1670 feet upstream from inter- +456 +455
section with Stonewall Road.
Cottonwood Creek (of Approximately 805 feet upstream from con- +501 +502 | City of Dallas, City of
White Rock Creek). fluence with White Rock Creek. Richardson, Unincor-
porated Areas of Dal-
las County.
Approximately 425 feet downstream of intersec- +561 +563
tion with Spring Valley Road.
Estes Branch ................... Approximately 413 feet downstream from inter- +474 +471 | City of Dallas.
section with Bruton Road.
Approximately 373 feet downstream from inter- +475 +477
section with Saint Augustine Drive.
Furneaux Creek ............... Approximately 1296 feet downstream from +453 +455 | City of Carrollton.
intersection with Dickerson Parkway.
Approximately 2018 feet upstream from inter- +457 +460
section with Dickerson Parkway.
Hatfield Branch ................ At the intersection with Prairie Creek Road ....... +404 +400 | City of Dallas.
Approximately 4660 feet downstream from +485 +482
intersection with N. Master’s Drive.
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*Elevation in feet
(NGVD)
Flooding ) ] +Elevation in feet .
source(s) Location of referenced elevation ~ (NAVD) Communities affected
#Depth in feet above ground
Effective Modified
Hickory Creek ........c........ Approximately 920 feet downstream from inter- +400 +399 | City of Balch Springs,
section with S. Woody Road. City of Dallas.
Approximately 410 feet downstream from inter- +441 +439
section with Arrowdell Road.
Hutton Branch .................. Approximately 436 feet downstream from inter- +451 +453 | City of Carrollton, Town
section with Denton Drive. of Addison.
Approximately 920 feet downstream from inter- +596 +597
section with Midway Road.
Lake June Branch ............ Approximately 1530 feet downstream from +458 +455 | City of Dallas.
intersection with Lake June Road.
Approximately 157 feet downstream from inter- +489 +491
section with Frostwood Street.
Long Branch of Duck Approximately 5710 feet downstream from +461 +458 | City of Mesquite, City of
Creek. intersection with Northwest Drive. Dallas, City of Gar-
land.
Approximately 2230 feet downstream from +522 +520
intersection with Ferguson Road.
North Mesquite Creek ...... Approximately 2380 feet downstream of inter- +381 +380 | City of Balch Springs,
section with Lawson Road. City of Mesquite,
Town of Sunnyvale,
Unincorporated Areas
of Dallas County.
Approximately 205 feet upstream from intersec- +505 +507
tion with Via Del Nortway.
Pleasant Branch .............. Approximately 440 feet downstream from inter- +465 +462 | City of Dallas.
section with Prairie Creek Road.
Approximately 273 feet upstream from intersec- +497 +498
tion with Bohannon Drive.
Prairie Creek ......ccceeueen. Approximately 1510 feet downstream from +398 +397 | City of Dallas.
intersection with LBJ Freeway.
Approximately 540 feet downstream from inter- +503 +504
section with Military Parkway.
Pruitt Branch ........c.c........ Approximately 2423 feet downstream from +412 +411 | City of Dallas.
intersection with Kingsfield Road.
Approximately 696 feet upstream from intersec- +434 +435
tion with Ryoak Drive.
Richardson Branch .......... Approximately 540 feet downstream of intersec- +490 +491 | City of Dallas.
tion with Royal Lane.
At intersection with Windy Crest Drive ............... +578 +580
Rylie Branch .................... Approximately 984 feet downstream from the +412 +410 | City of Dallas.
intersection with Saint Augustine Drive.
Approximately 1388 feet upstream from inter- +452 +456
section with Old Seagoville Road.
South Mesquite Creek ..... Approximately 2007 feet downstream from +384 +383 | City of Balch Springs,
intersection with Lawson Road. City of Dallas, City of
Mesquite.
Approximately 1905 feet downstream from +548 +547
intersection with Demaret Drive.

Stream 2A4 ........ccoeeiiene At intersection with Oak Hollow Drive ................ +459 +461 | City of Rowlett, City of
Dallas, Unincor-
porated Areas of Dal-
las County.

Approximately 280 feet upstream from intersec- +480 +477
tion with Oak Hollow Drive.

Stream 2A5 .......ccocoiiiene Approximately 155 feet downstream from inter- +440 +439 | City of Rowlett, City of

section with Pecan Lane. Dallas.
Approximately 200 feet downstream from inter- +460 +464
section with Spinnaker Cove.
Stream 2B1 ......ccoieeiiee Approximately 98 feet from the intersection with +427 +429 | City of Balch Springs.
South Belt Line Road.
Approximately 840 feet downstream from inter- +463 +464
section with Eastgate Drive.

Stream 2B2 ........ccccceeenn Approximately 150 feet upstream from intersec- +432 +434 | City of Mesquite.

tion with Burton Road.
Approximately 880 feet upstream from intersec- +448 +450
tion with 1-635.
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*Elevation in feet
(NGVD)
Flooding ) ] +Elevation in feet .
source(s) Location of referenced elevation ~ (NAVD) Communities affected
#Depth in feet above ground
Effective Modified
Stream 2B4 .........ccceeeene Approximately 1930 feet downstream from the +442 +437 | City of Mesquite, Unin-
intersection with Military Parkway. corporated Areas of
Dallas County.
Approximately 57 feet upstream of intersection +475 +476
with Kearney Street.
Stream 2B5 ........cccoeveene Approximately 1650 feet upstream from inter- +463 +465 | City of Mesquite.
section with Peachtree Road.
Approximately 4130 feet upstream from inter- +481 +480
section with Peachtree Road.
Stream 2B6 ........cccceeveenne Approximately 285 feet downstream from inter- +480 +482 | City of Mesquite.
section with [-80.
Approximately 42 feet downstream from inter- +500 +503
section with Baker Drive.
Stream 2B7 .......cccceeeennene Approximately 800 feet downstream from inter- +474 +470 | City of Mesquite.
section with Gus Thomasson Road.
Approximately 437 feet upstream from intersec- +522 +521
tion with 1-30.
Stream 2B8 .........cccceeeene Approximately 970 feet upstream from the inter- +470 +472 | City of Mesquite.
section with [-635.
Approximately 326 feet downstream from inter- +495 +493
section with [-80.
Stream 2E2 ........ccceiiee Approximately 1180 feet downstream from +442 +445 | City of Rowlett, City of
intersection with Liberty Grove Road. Dallas.
Approximately 3730 feet downstream from +479 +480
intersection with Liberty Grove Road.
Stream 4C3 ......ccoccvrvennene Approximately 40 feet upstream from intersec- +402 +400 | City of Dallas.
tion with Kleberg Road.
Approximately 1447 feet upstream from inter- +445 +443
section with Woody Road.
Stream 6A1 ......ccooiiiiiee Approximately 1054 feet downstream from +509 +505 | Town of Highland Park.
intersection with Euclid Avenue.
Approximately 95 feet downstream from inter- +520 +518
section with Beverly Drive.
Stream 6D4 ........cccoeeveene Approximately 190 feet from intersection with +498 +502 | City of Carrollton.
Scott Mill Road.
Approximately 128 feet downstream of E. Jack- +508 +503
son Road.
Stream 6D8 ........ccoeeveenne Approximately 390 feet downstream from inter- +560 +562 | City of Carrollton.
section with Ballantrae Road.
Approximately 780 feet downstream from inter- +612 +614
section with Tarplex Road.
Stream JC1 ...cocvviriine Approximately 85 feet upstream from the inter- +462 +459 | City of Grand Prairie.
section with Northwest 19th Street.
Approximately 940 feet upstream from intersec- +499 +501
tion with 1-30.
West Fork of South Mes- | Approximately 4020 feet downstream from the +465 +462 | City of Mesquite.
quite Creek. intersection with 1-80.
Approximately 150 feet downstream from inter- +501 +503
section with Town East Boulevard.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

ADDRESSES

City of Balch Springs

Maps are available for inspection at 3117 Hickory Tree Road, Balch Springs, TX 75980.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

City of Carroliton

Maps are available for inspection at 1945 E. Jackson Road, Carrollton, TX 75006.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

City of Cedar Hill

Maps are available for inspection at 502 Cedar Street, Cedar Hill, TX 75104.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

City of Dallas
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Flooding

source(s) Location of referenced elevation

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)

#Depth in feet above ground

Communities affected

Effective

Modified

Maps are available for inspection at 320 E. Jefferson Blvd., Room 321, Dallas, TX 75203.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Desoto

Mitigation Directorate,

Maps are available for inspection at 211 E. Pleasant Run Rd., Building A, Desoto, TX 75115.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Duncanville

Maps are available for inspection at 203 E. Wheatland Rd., Duncanville, TX 75116.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Garland

Maps are available for inspection at 800 Main St., Garland, TX 75040.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Glenn Heights

Maps are available for inspection at 1938 S. Hampton, Glenn Heights, TX 75154.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Grand Prairie

Maps are available for inspection at 206 W. Church St., Grand Prairie, TX 75051.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Mesquite

Maps are available for inspection at 1515 N. Galloway Ave., Mequite, TX 75185.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Richardson

Maps are available for inspection at 411 W. Arapaho Rd., Richardson, TX 75083.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Rowlett

Maps are available for inspection at 4000 Main St., Rowlett, TX 75088.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Wylie

Maps are available for inspection at 114 N. Ballard Ave., Wylie, TX 75098.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

Town of Addison

Maps are available for inspection at 16801 Westgrove Drive, Addison, TX 75001.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

Town of Highland Park

Maps are available for inspection at 4700 Drexel Dr., Highland Park, TX 75205.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

Town of Sunnyvale

Maps are available for inspection at 537 Long Creek Rd., Sunnyvale, TX 75182.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

Mitigation Directorate,

Mitigation Directorate,
Mitigation Directorate,
Mitigation Directorate,
Mitigation Directorate,
Mitigation Directorate,
Mitigation Directorate,
Mitigation Directorate,
Mitigation Directorate,
Mitigation Directorate,
Directorate,

Mitigation

Mitigation Directorate,

Unincorporated Areas of Dallas County

Maps are available for inspection at 509 Main St., Dallas, TX 75202.
Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

Mitigation Directorate,

Federal

Federal

Federal

Federal

Federal

Federal

Federal

Federal

Federal

Federal

Federal

Federal

Federal

Federal

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Denton County, Texas, and Incorporated Areas

Cooper Creek Approximately 2 feet upstream of intersection

with N. Mayhill Road.

Approximately 5 feet downstream of intersec-
tion with N. Locust Street.

+572

+656

+570 | City of Denton, Unin-

+652

corporated Areas of
Denton County.
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*Elevation in feet
(NGVD)
Flooding ) ] +Elevation in feet .
source(s) Location of referenced elevation ~ (NAVD) Communities affected
#Depth in feet above ground
Effective Modified
Dudley Branch ................. Approximately 2455 feet downstream of inter- +452 +449 | City of Carrollton, Town
section with Indian Road. of Hebron.
Approximately 2600 feet downstream from +500 +501
intersection with Standridge Drive.
Fletcher Branch ............... Approximately ten feet downstream of intersec- +554 +555 | City of Denton, Unin-
tion with Hickory Creek Road. corporated Areas of
Denton County.
Approximately 360 feet upstream of intersection +610 +612
with El Paso Street.
Furneaux Creek ............... Approximately 1320 feet upstream from the +470 +464 | City of Carrollton, City
intersection with Old Denton Road. of Plano, Town of
Hebron.
Approximately 115 feet from intersection with E. +550 +549
Hebron Parkway.
Indian Creek .......c.ccccueuen. Approximately 180 ft from the intersection at +461 +463 | City of Carrollton, City
Hebron Parkway. of Lewisville, City of
Plano, City of The
Colony, Town of He-
bron, Unincorporated
Areas of Denton
County.
Approximately 2940 feet from the intersection +476 +477
with the E. Old Denton Road bridge.
Stream 6E1 .....ccoovrienne Approximately 980 feet downstream of intersec- +487 +485 | City of Carrollton, City
tion with N. Josey Lane. of Dallas.
Approximately 1095 feet upstream from inter- +523 +524
section with E. Frankford Road.
Timber Creek ......cccccuee. Approximately 4,925 feet downstream of inter- +453 +450 | City of Lewisville, Town
section with Hebron Parkway. of Double Oak, Town
of Flower Mound.
Approximately 295 feet upstream from the inter- +628 +626
section with S. Woodland Trail.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
City of Carroliton
Maps are available for inspection at 1945 E. Jackson Rd., Carrollton, TX 75006.
Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.
City of Dallas

Mitigation Directorate,

Maps are available for inspection at 320 E. Jefferson Blvd., Room 321, Dallas, TX 75203.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Denton

Maps are available for inspection at 215 E. McKinney, Denton, TX 76201.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Lewisville

Maps are available for inspection at 1197 W. Main St., Lewisville, TX 75067.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Plano

Maps are available for inspection at 1520 Avenue K, Plano, TX 75086.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of The Colony

Maps are available for inspection at 5151 N. Colony Blvd., The Colony, TX 75056.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

Town of Double Oak

Maps are available for inspection at 1100 Cross Timber Dr., Double Oak, TX 75067.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

Mitigation Directorate,

Mitigation Directorate,

Mitigation Directorate,

Mitigation Directorate,

Mitigation Directorate,

Mitigation Directorate,

Federal Emergency Management

Federal Emergency Management

Federal Emergency Management

Federal Emergency Management

Federal Emergency Management

Federal Emergency Management

Federal Emergency Management
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Flooding
source(s)

Location of referenced elevation

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)

#Depth in feet above ground

Communities affected

Effective

Modified

Town of Flower Mound

Maps are available for inspection at 2121 Cross Timbers Rd, Flower Mound, TX 75028.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation

Agency, 500 C Street, SW., Washington, DC 20472.

Town of Hebron

Maps are available for inspection at 4624 Charles St., Carrollton, TX 75010.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation

Agency, 500 C Street, SW., Washington, DC 20472.

Unincorporated Areas of Denton County

Maps are available for inspection at 306 N. Loop 288, Suite 115, Denton, TX 76201.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation

Agency, 500 C Street, SW., Washington, DC 20472.

Directorate, Federal Emergency Management

Directorate, Federal Emergency Management

Directorate, Federal Emergency Management

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: October 9, 2007.
David I. Maurstad,
Federal Insurance Administrator of the
National Flood Insurance Program,
Department of Homeland Security, Federal
Emergency Management Agency.
[FR Doc. E7—20382 Filed 10-15-07; 8:45 am]|
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket No. FEMA-B-7739]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1 percent annual-
chance) Flood Elevations (BFEs) and
proposed BFE modifications for the
communities listed in the table below.
The purpose of this notice is to seek
general information and comment
regarding the proposed regulatory flood
elevations for the reach described by the
downstream and upstream locations in
the table below. The BFEs and modified
BFEs are a part of the floodplain
management measures that the
community is required either to adopt
or show evidence of having in effect in
order to qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents, and others to

calculate appropriate flood insurance
premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before January 14, 2008.

ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community are available for inspection
at the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA—-B-7739, to
William R. Blanton, Jr., Chief,
Engineering Management Section,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—-3151, or (e-mail)
bill.blanton@dhs.gov.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Chief,
Engineering Management Section,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-3151 or (e-mail)
bill.blanton@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).
These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The

community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

Administrative Procedure Act
Statement. This matter is not a
rulemaking governed by the
Administrative Procedure Act (APA), 5
U.S.C. 553. FEMA publishes flood
elevation determinations for notice and
comment; however, they are governed
by the Flood Disaster Protection Act of
1973, 42 U.S.C. 4105, and the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and do not fall under the
APA.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
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that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting

and recordkeeping requirements.
Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

Flooding source(s)

Location of referenced elevation

*Elevation in feet (NGVD)
+Elevation in feet (NAVD)
# Depth in feet above
ground

Communities affected

Effective

Modified

Unincorporated Areas of Richland County, South Carolina

Congaree River* (with
levee).

Congaree River** (without
levee).

Approximately 2.7 miles downstream of the con- None *128 | Unincorporated Areas of
fluence of Gills Creek. Richland County.
Approximately 0.5 mile upstream of the CSX Trans- *155 *152
portation crossing.
Approximately 42.2 miles upstream of the mouth ...... None *131 | Unincorporated Areas of
Richland County.
Approximately 2.3 miles upstream of the South- *149 *140
eastern Beltway (West Bound).

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

** BFEs to be changed include the listed upstream and downstream BFEs, and all BFEs located on the stream reach between the two listed
herein. Please check the Flood Insurance Rate Map (see below) for exact locations of all BFEs to be changed.

Unincorporated Areas of Richland County

Maps are available for inspection at the Planning Management Director’s Office, 2020 Hampton Street, Columbia, SC.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472, (202) 6463151, or (e-mail) bill.blanton @dhs.gov.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: October 11, 2007.
David I. Maurstad,

Federal Insurance Administrator of the
National Flood Insurance Program,
Department of Homeland Security, Federal
Emergency Management Agency.

[FR Doc. E7—20356 Filed 10-15-07; 8:45 am)]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket No. FEMA-D-7824]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1 percent annual-
chance) Flood Elevations (BFEs) and

proposed BFE modifications for the
communities listed in the table below.
The purpose of this notice is to seek
general information and comment
regarding these proposed regulatory
flood elevations. The BFEs and
modified BFEs are a part of the
floodplain management measures that
the community is required either to
adopt or show evidence of having in
effect in order to qualify or remain
qualified for participation in the
National Flood Insurance Program
(NFIP). In addition, these elevations,
once finalized, will be used by
insurance agents, and others to calculate
appropriate flood insurance premium
rates for new buildings and the contents
in those buildings.
DATES: Comments are to be submitted
on or before January 14, 2008.
ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community are available for inspection
at the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-D-7824, to

William R. Blanton, Jr., Chief,
Engineering Management Section,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-3151, or (e-mail)
bill.blanton@dhs.gov.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Chief,
Engineering Management Section,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).
These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
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community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

Administrative Procedure Act
Statement. This matter is not a
rulemaking governed by the
Administrative Procedure Act (APA), 5
U.S.C. 553. FEMA publishes flood
elevation determinations for notice and
comment; however, they are governed
by the Flood Disaster Protection Act of

1973, 42 U.S.C. 4105, and the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and do not fall under the
APA.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 COInp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

*Elevation in feet
(NGVD)
+Elevation in feet
Flooding source(s) Location of referenced elevation #Depté’?lrﬁf\ézg above Communities affected
ground
Effective Modified
Johnson County, Kansas, and Incorporated Areas
Bain Creek ....ccccccvvvvvvreennenn. At the confluence with Niles Creek ..........cccceevcvveeennenn. None +946 | Unincorporated Areas of
Johnson County.
Approximately 800 feet upstream of West 183rd None +1025
Street.
Tributary B ..o At the confluence with Bain Creek ..........ccccceevevrneenen. None +998 | Unincorporated Areas of
Johnson County, City of
Spring Hill.
At Lone EIm Road ........cccceviiiiiiiiiiiieeee None +1023
Big Bull Creek .......ccccccuevunnee. At the County Boundary ..........cccoievinieiineciecneeee None +936 | Unincorporated Areas of
Johnson County.
Approximately 5,060 feet upstream of the confluence None +1011
of Big Bull Creek Tributary J.
Tributary A ... At the County Boundary .........cccccvveverieicnecieneenene None +947 | Unincorporated Areas of
Johnson County.
Approximately 8,260 feet upstream of the County None +1001
Boundary.
Tributary C ...oooveeine. At the confluence with with Big Bull Creek .................. None +938 | Unincorporated Areas of
Johnson County.
Approximately 3,130 feet upstream of the confluence None +946
with Big Bull Creek.
Tributary D .....ccceenneen. At the confluence with Big Bull Creek ..........ccccceeeueenee. None +941 | Unincorporated Areas of
Johnson County, City of
Gardner.
Approximately 950 feet upstream of Interstate High- None +1027
way 35 Ramp.
Tributary E ..oovee At the confluence with Big Bull Creek ..........ccccceeeeeneee. None +949 | Unincorporated Areas of
Johnson County, City of
Gardner.
Approximately 6,050 feet upstream of Waverly Road None +1037
Tributary F oo At the confluence with Big Bull Creek ..........cccceveeeneee. None +961 | Unincorporated Areas of
Johnson County.
Approximately 660 feet upstream of West 183rd None +1019
Street.
Tributary H ..o At the confluence with Big Bull Creek ..........cccceeeeeneee. None +981 | Unincorporated Areas of
Johnson County.
Approximately 1,350 feet upstream of the confluence None +986
with Big Bull Creek.
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*Elevation in feet

(NGVD)
+Elevation in feet
Flooding source(s) Location of referenced elevation #Deptél}lrﬁ?éz% above Communities affected
ground
Effective Modified
Tributary | ..coeeeieie At the confluence with Big Bull Creek ..........ccccceeeeeneee. None +988 | Unincorporated Areas of
Johnson County.
Approximately 2,180 feet upstream of West 183rd None +999
Street.
Blue River ......ccccooviviiiiiennne Approximately 5,025 feet downstream of County +867 +865 | Unincorporated Areas of
Boundary. Johnson County, City of
Leawood, City of Over-
land Park.
At the confluence of Coffee Creek ..........ccceoeecveirnnennn. +909 +913
Tributary A ..o At the County Boundary .........cccccoveveneeiinecicneeee None +905 | City of Leawood.
At West 135th Street None +924
Tributary B .....cccoceveenee. At the County Boundary ........cccccecveniiiiecniceneciecee, +868 +865 | City of Leawood, City of
Overland Park.
At West 143rd Street ........ccccovecenieienicceeeeeee None +883
Tributary C ..oceeeeee. At the confluence with Blue River ..........ccccoeviiiienen. +897 +898 | Unincorporated Areas of
Johnson County.
Approximately 325 feet upstream of West 167th +897 +902
Street.
Tributary D ..o At the confluence with Blue River ... +898 +900 | Unincorporated Areas of
Johnson County.
Approximately 565 feet upstream of the confluence +898 +900
with Blue River.
Tributary E ..oooviee At the confluence with Blue River ...........ccoccoovvinieenen. +899 +900 | Unincorporated Areas of
Johnson County.
Approximately 1,055 feet upstream of the confluence None +904
with Blue River.
Tributary F ...cooovein At the confluence with Blue River +902 +907 | City of Overland Park.
At U.S. Highway 69 ............cccccee None +959
Brush Creek .......ccccoovveennne. At State Line Road ........cccoeveriiiiniieneeeeeeee +853 +856 | City of Fairway, City of
Mission Hills, City of
Mission Woods, City of
Overland Park, City of
Prairie Village.
Approximately 3,600 feet upstream of Nall Avenue .... +981 +982
Camp Branch .......ccccccoveees Approximately 420 feet upstream of Union Pacific +894 +895 | Unincorporated Areas of
Railroad. Johnson County, City of
Overland Park.
Approximately 6,230 feet upstream of West 199th None +1057
Street.
Tributary A oo Approximately 1,275 feet upstream of the confluence None +898 | Unincorporated Areas of
with Camp Branch. Johnson County.
Approximately 900 feet upstream of the confluence of None +1021
Camp Branch Tributary AB.
Tributary AA ... At the confluence with Camp Branch Tributary A ........ None +962 | Unincorporated Areas of
Johnson County.
Approximately 6,900 feet upstream of the confluence None +1038
with Camp Branch Tributary A.
Tributary C ...oooveenen. At the confluence with Camp Branch ..........ccccccveenee. +942 +941 | Unincorporated Areas of
Johnson County.
Approximately 490 feet upstream of the confluence +942 +945
with Camp Branch.
Tributary D .....ccceeee. At the confluence with Camp Branch ...........ccccccoeeenee. +1006 +999 | Unincorporated Areas of
Johnson County.
Approximately 1,750 feet upstream of the confluence None +1008
with Camp Branch.
Tributary E ...ooovee At the confluence with Camp Branch ..........ccccccveeneen. +1007 +1000 | Unincorporated Areas of
Johnson County.
Approximately 815 feet upstream of the confluence of None +1017
Camp Branch Tributary EA.
Tributary EA ... At the confluence with Camp Branch Tributary E ........ +1008 +1005 | Unincorporated Areas of
Johnson County.
Approximately 380 feet upstream of the confluence +1008 +1007
with Camp Branch Tributary E.
Camp Creek ....cccceeveeecueeernnns At the confluence with Cedar Creek .........cccccecuveeennen. +789 +798 | Unincorporated Areas of
Johnson County, City of
Desoto.
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*Elevation in feet

(NGVD)
+Elevation in feet
Flooding source(s) Location of referenced elevation #Deptél}lrﬁ?éz% above Communities affected
ground
Effective Modified
Approximately 1,070 feet upstream of the confluence None +966
of Camp Creek Tributary F.
Tributary A ..o At the confluence with Camp Creek ........cccceecvevernnne. +836 +837 | Unincorporated Areas of
Johnson County.
Approximately 2,220 feet upstream of Waverly Road None +882
Tributary B ..o Approximately 370 feet upstream of the confluence None +923 | Unincorporated Areas of
with Camp Creek. Johnson County.
At the confluence with Camp Creek ........cccoeecvvrernnne. +920 +923
Tributary D ....oooveeeneee. At the confluence with Camp Creek .......ccccceevevreeenen. +937 +938 | Unincorporated Areas of
Johnson County.
Approximately 1,135 feet upstream of the confluence None +940
with Camp Creek.
Tributary E ..o At the confluence with Camp Creek ........cccoeevveverncnne. +939 +942 | Unincorporated Areas of
Johnson County.
Approximately 580 feet upstream of the confluence None +944
with Camp Creek.
Captain Creek .......ccceveeeneene At the County Boundary ........ccccceeeeiiiniiiniccneciceee, None +820 | Unincorporated Areas of
Johnson County, City of
Desoto.
At County Line Road .......cccccereriiiniiienicceeeeseeee None +922
East .o Approximately 30 feet upstream of Burlington North- +797 +798 | Unincorporated Areas of
ern & Santa Fe Railway. Johnson County.
Approximately 2,670 feet upstream of West 95th None +845
Street.
Tributary E ..o At the confluence with Captain Creek ..........cccceeeeunenee. None +902 | Unincorporated Areas of
Johnson County.
Approximately 3,780 feet upstream of Evening Star None +922
Road.
Tributary K .....cooiene. At County Line Road .........cccceviiiiiiniiiicceeee e None +952 | Unincorporated Areas of
Johnson County.
Approximately 1,000 feet upstream of County Line None +953
Road.
Cedar CreekK .....cccoevvveneennenne Approximately 800 feet upstream of the confluence of +785 +786 | Unincorporated Areas of
Cedar Creek Tributary B. Johnson County, City of
Desoto, City of Lenexa,
City of Olathe.
At Interstate Highway 35/U.S. Highway 50 .................. None +1024
Tributary B .....ccceenee. Approximately 200 feet upstream of Cedar Creek +785 +786 | City of Desoto.
Road.
Approximately 210 feet upstream of Cedar Creek +785 +786
Road.
Tributary C ...ooveenee. At the confluence with Cedar Creek .......cccccevevreennen. +785 +787 | City of Desoto.
Approximately 260 feet upstream of Cedar Creek None +794
Road.
Tributary D ....oooveeeneee. Approximately 2,235 feet upstream of the confluence None +789 | City of Desoto.
with Cedar Creek.
At the confluence with Cedar Creek .........ccccceveennne. +785 +789
Tributary E ...ooovie Approximately 350 feet upstream of Cedar Creek None +798 | City of Desoto.
Road.
At the confluence with Cedar Creek ........cccccecvvvernnne. +791 +798
Tributary G .....coceeeenen. At the confluence with Cedar Creek ........ccccocevrnennen. +797 +805 | Unincorporated Areas of
Johnson County, City of
Lenexa, City of Olathe.
Approximately 440 feet upstream of the confluence of None +847
Cedar Creek Tributary GA.
Tributary H .....ccceen. At the confluence with Cedar Creek .........ccccecvvernnee. +808 +810 | City of Olathe.
Just upstream of South Bluestem Parkway ................. None +921
Tributary HA ..........c.c..... Approximately 80 feet upstream of the confluence +884 +883 | Unincorporated Areas of
with Cedar Creek Tributary H. Johnson County, City of
Olathe.
Just upstream of State Highway 10 .........cccceeveieenenee. None +942
Tributary HB ................... At the confluence with Cedar Creek Tributary H ......... None +889 | City of Olathe.
Approximately 1,650 feet upstream of the confluence None +920
with Cedar Creek Tributary H.
Tributary L ..o At the confluence with Cedar Creek ........ccccccevreennen. +868 +872 | Unincorporated Areas of
Johnson County, City of
Olathe.
Just downstream of West 151st Street ...........cccccceee. None +1016
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*Elevation in feet

(NGVD)
+Elevation in feet
Flooding source(s) Location of referenced elevation #Deptél}lrﬁ?éz% above Communities affected
ground
Effective Modified
Tributary N ..o, At the confluence with Cedar Creek .......ccccoevevreennen. +941 +943 | City of Olathe.
At South Ward CIiff Drive .................. None +953
Tributary O ...ccooeveenee. At the confluence with Cedar Creek . +942 +943 | City of Olathe.
At Old U.S. Highway 56 ........c..c...... None +1021
Tributary P ..o At the confluence with Cedar Creek ...........ccccceeeeunenne. None +974 | City of Olathe.
Approximately 1,070 feet upstream of Burlington None +1007
Northern & Santa Fe Railway.
Tributary Q ..cceeveeee. At the confluence with Cedar Creek .........ccccecvverunnne. None +979 | Unincorporated Areas of
Johnson County, City of
Olathe.
Approximately 270 feet upstream of the confluence of None +1061
Cedar Creek Tributary QC.
Tributary QA ....cccenee At the confluence with Cedar Creek Tributary Q ......... None +1008 | Unincorporated Areas of
Johnson County, City of
Olathe.
Just downstream of Burlington Northern & Santa Fe None +1037
Railway.
Tributary S ... At the confluence with Cedar Creek ...........ccccceeeenenen. None +1003 | Unincorporated Areas of
Johnson County.
At West 167th Street ......ccocvvveeiiiccereeeeeeeee None +1018
Tributary T .o, At the confluence with Cedar Creek .......ccccceveereennen. None +1008 | Unincorporated Areas of
Johnson County, City of
Olathe.
Approximately 450 feet upstream of Clare Road ......... None +1031
Clear Creek .....ccccevveeveennenne At the confluence with Mill Creek ............cccuee..e. +783 +784 | City of Lenexa, City of
Shawnee.
Approximately 2,040 feet upstream of Clare Road ...... None +948
Tributary F ..o At the confluence with Clear Creek .........cccoeecvvveencnne. None +830 | City of Shawnee.
Just downstream of West 71st Street ... None +901
Tributary G .....cooeenee. At the confluence with Clear Creek ........ccccceverreeennen. None +909 | City of Shawnee, City of
Lenexa.
Approximately 410 feet upstream of Mize Boulevard. None +919
Coffee Creek ......cccccceeveeennenn. At the confluence with Blue River ...........cccccoivieeinenn. +909 +913 | Unincorporated Areas of
Johnson County, City of
Olathe, City of Overland
Park.
Approximately 3,800 feet upstream of South Mur-Len None +1049
Road.
Tributary A ..o At the confluence with Coffee Creek .........cccccoevreeneen. +917 +923 | Unincorporated Areas of
Johnson County.
Approximately 1,250 feet upstream of the confluence None +930
with Coffee Creek.
Tributary B .....cooeeeennee. At the confluence with Coffee Creek .........cccccoevreeneen. +925 +926 | Unincorporated Areas of
Johnson County.
Approximately 430 feet upstream of the confluence None +929
with Coffee Creek.
Tributary C ....ooveenen. At the confluence with Coffee Creek .........cccooevreeneee. +942 +943 | City of Overland Park.
Approximately 3,220 feet upstream of the confluence None +968
with Coffee Creek.
Tributary D .....ccceeeen. At the confluence with Coffee Creek ........ccccccvvernnee. +956 +959 | Unincorporated Areas of
Johnson County.
Approximately 900 feet upstream of the confluence None +960
with Coffee Creek.
Tributary E ......ccceee. At the confluence with Coffee Creek ........ccccecvveennee. None +966 | City of Overland Park.
Approximately 370 feet upstream of Quivira Road ...... None +975
Tributary F ... At the confluence with Coffee Creek ........ccceceeverenee. None +970 | City of Overland Park.
Approximately 1,340 feet upstream of the confluence None +979
with Coffee Creek.
Tributary H ..o, At the confluence with Coffee Creek .........cccccoevreeneen. None +982 | City of Overland Park.
Approximately 2,940 feet upstream of the confluence None +997
with Coffee Creek.
Tributary | .....ccccceennenen. At the confluence with Coffee Creek ........cccecveverenee. None +988 | Unincorporated Areas of
Johnson County.
Approximately 2,330 feet upstream of the confluence None +1019
with Coffee Creek Tributary IA.
Tributary 1A ... At the confluence with Coffee Creek Tributary | .......... None +1008 | Unincorporated Areas of
Johnson County.
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Approximately 1,600 feet upstream of the confluence None +1025
with Coffee Creek Tributary I.
Tributary J ....ccccooevneenen. At the confluence with Coffee Creek ........ccccecvverunenne. None +991 | Unincorporated Areas of
Johnson County.
Approximately 2,150 feet upstream of the confluence None +1001
with Coffee Creek.
Tributary K ...c.cooiee. At the confluence with Coffee Creek .......cccccooevrnenen. None +1004 | Unincorporated Areas of
Johnson County.
Approximately 910 feet upstream of Lackman Road ... None +1013
Tributary L ....oooovevnneneen. At the confluence with Coffee Creek ........ccceceeverunnee. None +1049 | City of Olathe.
Approximately 1,775 feet upstream of the confluence None +1059
with Coffee Creek.
Tributary P ..o At the confluence with Coffee Creek ........cccecvveennne. None +1048 | City of Olathe.
Approximately 2,630 feet upstream of the confluence None +1058
with Coffee Creek.
Coon Creek .....ccceeveveeveenncnne At the confluence with Mill Creek ........ccceveiiiennenenen. +827 +836 | City of Lenexa.
Approximately 9,800 feet upstream of the confluence None +948
of Coon Creek Tributary B.
Tributary B .....ccoeeenee. At the confluence with Coon Creek ........ccccceevevrieenen. None +861 | City of Lenexa.
Approximately 1,900 feet upstream of Monticello None +927
Road.
Dykes Branch ..........cccccce..... At State Line Road ..o +860 +874 | City of Prairie Village, City
of Leawood.
At West 83rd Street .....coovvevvviciieeeceeee None +928
Tributary B .....cccoeeeeenen. At the confluence with Dykes Branch ..........ccccccocenee. +878 +881 | City of Leawood.
Approximately 1,320 feet upstream of West 85th Ter- None +899
race.
Hayes CreeK .......ccccecvevnene At the confluence with Mill Creek .........ccceverieiennenee. +768 +769 | City of Shawnee.
Approximately 3,670 feet upstream of Holliday Drive .. None +791
Indian Creek .......ccocevevrveenen. Approximately 600 feet downstream of State Line +830 +829 | City of Leawood, City of
Road Northbound. Olathe, City of Overland
Park.
At West 159th Street .....occoecivieiiiiceeeee None +1062
Bypass No. 1 .....ccceeeee At the convergence with Indian Creek .. +918 +920 | City of Overland Park.
At the divergence from Indian Creek +921 +923
Tributary No. 1 .............. Approximately 180 feet downstream of West 103rd +859 +858 | City of Overland Park.
Street.
At ROE AVENUE ...ooceviiiiiiiiiieeeece e None +897
Tributary No. 2 ............... At the confluence with Indian Creek .........c.ccccevennnee. +864 +865 | City of Overland Park.
Approximately 1,100 feet upstream of Metcalf Ave- None +923
nue/U.S. Highway 169.
Tributary No. 3 .............. Approximately 450 feet upstream of the confluence +870 +869 | City of Overland Park.
with Indian Creek.
Approximately 920 feet upstream of West 93rd Street None +934
Tributary No. 4 .............. Approximately 50 feet upstream of the confluence +874 +875 | City of Overland Park.
with Indian Creek.
At Antioch Road .......c.cooeiiiiiiiieee e None +923
Tributary No. 5 ............... At the confluence with Indian Creek ........c.cccoooevriennen. +887 +889 | City of Overland Park.
Approximately 205 feet upstream of Knox Drive None +951
(North).
Tributary No. 5 Bypass At the convergence with Indian Creek Tributary No. 5 +904 +901 | City of Overland Park.
A.
Approximately 110 feet downstream of the divergence +914 +915
from Indian Creek Tributary No. 5.
Tributary No. 5 Bypass At the convergence with Indian Creek Tributary No. 5 +930 +929 | City of Overland Park.
B.
At the divergence from Indian Creek Tributary No. 5 .. +937 +936
Tributary No. 5 Bypass At the convergence with Indian Creek Tributary No. 5 +938 +936 | City of Overland Park.
C.
At the divergence from Indian Creek Tributary No. 5 .. None +950
Tributary No. 6 ............... At the confluence with Indian Creek ........cccccooevreennee. +997 +1000 | City of Olathe.
Just downstream of West 143rd Street .........ccccceeueenee. +1013 +1014
James Branch ....................... Just upstream of the confluence with Indian Creek ..... +833 +832 | City of Leawood.
Approximately 660 feet upstream of Ensley Lane ....... +889 +891
Kill CreekK .....cccvvvreeniienene. Approximately 820 feet upstream of West 83rd Street +791 +792 | City of Gardner, City of
Desoto, Unincorporated
Areas of Johnson Coun-
ty.
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Approximately 5,750 feet upstream of West 167th None +1036
Street.
Tributary C ..oceeveeee. At the confluence with Kill Creek ..........ccccoeeeiveiennenne. None +798 | City of Desoto.

Just upstream of Lexington Avenue ............... None +814

Tributary CA ........cceeeeee. At the confluence with Kill Creek Tributary C None +814 | City of Desoto, Unincor-
porated Areas of John-
son County.

At Lexington AVeNnue ..........cccccvviiiiiiiiiiieciecee e None +847

Tributary F ..o At the confluence with Kill Creek ........cccovieeiiiieennen. None +813 | Unincorporated Areas of

Johnson County.
Approximately 7,480 feet upstream of the confluence None +872
with Kill Creek.

Tributary G ..o At the confluence with Kill Creek ..........ccccoeveevenennenne. None +820 | Unincorporated Areas of

Johnson County.
Approximately 3,380 feet upstream of String Town None +862
Road.

Tributary H ..o At the confluence with Kill Creek .........ccccoecveeieiiieennn. None +832 | Unincorporated Areas of

Johnson County.
Just downstream of Homestead Lane None +889

Tributary | ....cccooveernennen. At the confluence with Kill Creek ..........ccccovevieiennenen. None +869 | Unincorporated Areas of

Johnson County.
Approximately 1,865 feet upstream of the confluence None +924
of Kill Creek Tributary IA.

Tributary J ..o At the confluence with Kill Creek ...........ccccooeeiiiinnnn. None +879 | Unincorporated Areas of

Johnson County.
At Walnut View Drive ..., None +885

Tributary K .....cooiene. At the confluence with Kill Creek ..........cccoecveeiiiiiieennn. None +883 | City of Gardner, Unincor-
porated Areas of John-
son County.

Approximately 240 feet upstream of the confluence of None +1003
Kill Creek Tributary KC.
Tributary KA .......cccceeeee. At the confluence with Kill Creek Tributary K .............. None +937 | City of Gardner.
Approximately 1,320 feet upstream of the confluence None +948
with Kill Creek Tributary K.

Tributary KC .......cccoeneee. At the confluence with Kill Creek Tributary K .............. None +1002 | City of Gardner, Unincor-
porated Areas of John-
son County.

Approximately 2,200 feet upstream of West 167th None +1010
Street.

Tributary L ...ccoeveeeennee. At the confluence with Kill Creek ........ccccovvieiiiiinenen. None +887 | Unincorporated Areas of

Johnson County.
Approximately 1,030 feet upstream of the confluence None +892
with Kill Creek.

Tributary M ..o, At the confluence with Kill Creek .......c..ccccoverieiennennn. None +905 | Unincorporated Areas of

Johnson County.
Approximately 6,210 feet upstream of the confluence None +950
with Kill Creek.

Tributary N ..o At the confluence with Kill Creek ...........cccccoeeiiiinnnn. None +919 | Unincorporated Areas of

Johnson County.
Approximately 3,080 feet upstream of Gardner Road None +1003

Tributary O .....coovvvreeneen. At the confluence with Kill Creek .........cccoeoveeieiiicennen. None +945 | Unincorporated Areas of

Johnson County.
Just downstream of West 151st Street None +947
Tributary P ..o At the confluence with Kill Creek ..........ccccoveeiivnennenne. None +996 | Unincorporated Areas of
Johnson County.
At West 159th Street ..., None +1009
West Tributary C ............ Approximately 930 feet upstream of the confluence +796 +803 | Unincorporated Areas of
with Kill Creek West Tributary B. Johnson County.
Approximately 1,120 feet upstream of Edgerton Road None +837
Lake Quivira .......ccccovceveinenne Approximately 800 feet downstream of County None +829 | City of Lake Quivira, City
Boundary. of Shawnee.
Approximately 3,000 feet upstream of Lakeshore None +854
South Street.
Tributary A ..o At the confluence with Lake Quivira .......ccccccooevreeenee. None +829 | City of Lake Quivira, City
of Shawnee.
Approximately 1,930 feet upstream of Lakeshore None +850
West Street.
Tributary AA ... At the confluence with Lake Quivira Tributary A ......... None +829 | City of Lake Quivira.
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At Lakeshore West Street ........ccoovvevvrieicneciecneeee, None +832
Little Bull Creek ..........cccc....... At the County Boundary None +939 | Unincorporated Areas of
Johnson County.
Approximately 700 feet upstream of West 199th None +1010
Street.
Tributary A ..o At the confluence with Little Bull Creek ...........ccocee..... None +953 | Unincorporated Areas of
Johnson County.
Approximately 5,105 feet upstream of Cedar Niles None +1004
Road.
Little Cedar Creek ................. At the confluence with Cedar Creek .......c.ccceeeveueenneee. +839 +845 | Unincorporated Areas of
Johnson County, City of
Olathe.
Just downstream of Old U.S. Highway 56 ................... None +1023

Tributary B ..o At the confluence with Little Cedar Creek ................... +865 +866 | Unincorporated Areas of
Johnson County, City of
Olathe.

Approximately 1,430 feet upstream of West 127th None +1005
Street.

Tributary C .....cooveeenee. At the confluence with Little Cedar Creek ................... +879 +881 | Unincorporated Areas of
Johnson County, City of
Olathe.

Just downstream of College Boulevard ....................... None +980
Tributary CA ..o At the confluence with Little Cedar Creek Tributary C None +957 | City of Olathe.
Approximately 1,650 feet upstream of the confluence None +961
with Little Cedar Creek Tributary C.

Tributary D ..o At the confluence with Little Cedar Creek ................... +904 +909 | City of Olathe, Unincor-
porated Areas of John-
son County.

Approximately 3,210 feet upstream of the confluence None +938
with Little Cedar Creek.
Tributary F ..o At the confluence with Little Cedar Creek ................... +971 +973 | City of Olathe.
Just downstream of West Santa Fe Street .... +973 +978
Little Mill Creek. ......ccccevuenne At the confluence with Mill CreekK ........cccevvveieinnnennen. +794 +792 | City of Lenexa, City of
Shawnee.
At Brentwood Drive .......ccccciiiiiiiiiiiiicee +977 +981
Tributary A ..o At the confluence with Little Mill Creek .... +794 +792 | City of Shawnee.
At Midland Drive ........ccccoccvevieniiniiciiceee None +806
Tributary B .....cccceveennee. At the confluence with Little Mill Creek ............ccc.c...... +857 +858 | City of Shawnee.
Approximately 1,720 feet upstream of the confluence None +871
with Little Mill Creek.
Tributary C ....oooveenee. Approximately 260 feet upstream of the confluence +860 +861 | City of Shawnee.
with Little Mill Creek.
Approximately 460 feet upstream of the confluence None +865
with Little Mill Creek.
Tributary D .....cooveennee. At the confluence with Little Mill Creek ............cccceueee. +883 +882 | City of Shawnee.
Approximately 2,400 feet upstream of West 71st None +920
Street.

Tributary E .....cooveee. At the confluence with Little Mill Creek ............cccec..... +889 +891 | City of Shawnee, City of

Lenexa.
Approximately 940 feet upstream of the confluence None +896
with Little Mill Creek.
Tributary F ...cooovein At the confluence with Little Mill Creek ...........cccceeueee. +893 +897 | City of Shawnee, City of
Lenexa.
Approximately 880 feet upstream of the confluence of None +922
Little Mill Creek Tributary FA.
Tributary FA ... At the confluence with Little Mill Creek Tributary F ..... None +915 | City of Shawnee.
Approximately 430 feet upstream of Blackfish Park- None +923
way.
Tributary H .....coceen. At the confluence with Little Mill Creek ...........cccceeueee. +922 +927 | City of Lenexa.
Approximately 1,340 feet upstream of the confluence +922 +932
with Little Mill Creek.
Tributary | ...ccoeveeneenee. At the confluence with Little Mill Creek ............ccc.c...... +952 +956 | City of Lenexa.
Approximately 790 feet upstream of Greenway Lane None +961
Martin Creek ......ccccevvveenenne. At the confluence with Big Bull Creek ..........cccccceeueenee. None +951 | City of Edgerton, Unincor-
porated Areas of John-
son County.
Approximately 4,900 feet upstream of Old State High- None +1022
way 56.
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Tributary C ....ooveeeene. At the confluence with Martin Creek .........ccccceeviennen. +960 +963 | City of Edgerton, Unincor-
porated Areas of John-
son County.
Approximately 6,550 feet upstream of Burlington None +1013
Northern & Santa Fe Railway.
Tributary CA ......ccceceeenee. At the confluence with Martin Creek Tributary C ......... +969 +973 | City of Edgerton.
Approximately 2,670 feet upstream of First Street ...... None +1008
Tributary D ......ccceeee. At the confluence with Martin Creek .........ccccecveveennnne. +967 +972 | Unincorporated Areas of
Johnson County.
Approximately 335 feet upstream of West 183rd None +1022
Street.
Tributary E ...cocovee. At the confluence with Martin Creek ..........cccccoeereeenee. +982 +984 | Unincorporated Areas of
Johnson County.
Approximately 13,450 feet upstream of 191st Street .. None +1037
Tributary F ...coovie At the confluence with Martin Creek .........ccccecveverenee. None +1001 | Unincorporated Areas of
Johnson County.
Approximately 5,500 feet upstream of the confluence None +1027
with Martin Creek.
Massey Creek ........ccccoeeeenee. At State Line Road ..o None +968 | Unincorporated Areas of
Johnson County.
Approximately 415 feet upstream of Mission Road ..... None +1003
Tributary A ..o At the confluence with Massey Creek ..........cccceeeeneee. None +983 | Unincorporated Areas of
Johnson County.
Approximately 4,850 feet upstream of the confluence None +1034
of Massey Creek Tributary AB.
Tributary AA ... At the confluence with Massey Creek Tributary A ....... None +985 | Unincorporated Areas of
Johnson County.
Approximately 4,070 feet upstream of West 207th None +1028
Street.
Tributary AB ................... At the confluence with Massey Creek Tributary A ....... None +1004 | Unincorporated Areas of
Johnson County.
Approximately 4,525 feet upstream of the confluence None +1027
with Massey Creek Tributary A.
Mill Creek ....ooveeiveeeiieeeee, Just upstream of Wilder Road ...........ccceevieeiieneeinenn. +768 +769 | City of Shawnee, City of
Lenexa, City of Olathe,
Unincorporated Areas of
Johnson County.
Approximately 2,000 feet upstream of East Cedar +1017 +1016
Street.
Tributary A ..o, At the confluence with Mill CreekK ........cccevvvrieennnennen. +775 +773 | City of Shawnee.
Just downstream of Woodland Drive +775 +773
Tributary B ......cccceeeenee. At the confluence with Mill Creek .........cceeevieninncnne. +783 +785 | City of Shawnee.
Approximately 530 feet upstream of Barker Road ....... None +786
Tributary D .....oooveenneen. At the confluence with Mill CreekK .........cceeverieiincenen. +800 +798 | City of Shawnee.
Approximately 1,050 feet upstream of Woodland None +823
Drive.
Tributary E .....ccovve At the confluence with Mill Creek .........ccevevieiennnen. +806 +803 | City of Shawnee, City of
Lenexa.
Approximately 1,800 feet upstream of the confluence None +879
of Mill Creek Tributary EB.
Tributary EA ... At the confluence with Mill Creek Tributary E .............. None +874 | City of Lenexa.
Approximately 2,400 feet upstream of the confluence None +876
with Mill Creek Tributary E.
Tributary EB ................... At the confluence with Mill Creek Tributary E .............. None +874 | City of Lenexa, City of
Shawnee.
Just downstream of Barkley Drive ..........ccccccoceiinenne. None +888
Tributary G ....c.oooveeenen. At the confluence with Mill CreekK .........ccevvviieinnnennn. +858 +857 | City of Lenexa.
Approximately 1,340 feet upstream of the confluence None +870
with Mill Creek.
Tributary H ... At the confluence with Mill Creek .........cccecveeieenncennn. +868 +869 | City of Lenexa, City of
Olathe, Unincorporated
Areas of Johnson Coun-
ty.
Just downstream of College Boulevard ....................... None +968
Tributary HA ..o At the confluence with Mill Creek Tributary H ............. +895 +896 | City of Lenexa.
Approximately 790 feet upstream of Renner Boule- None +940
vard.
Tributary HB ................... At the confluence with Mill Creek Tributary H ............. None +957 | City of Lenexa.
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Just downstream of Eicher Drive .........cccccoveiveiennenne. None +982
Tributary J ..occoeeveviienen. At the confluence with Mill Creek +916 +919 | City of Olathe.
Approximately 1,940 feet upstream of the confluence None +926
with Mill Creek.
Tributary L .cocoeevveeiennen. At the confluence with Mill CreekK .........ccevvviieininenen. +928 +932 | City of Olathe.
Just downstream of South Ridgeview Road ................ None +945
Tributary M .......ccceceee. Approximately 720 feet upstream of Burlington & None +950 | City of Olathe.
Northern Santa Fe Railway.
At the confluence with Mill Creek .........ccccecveeiieinncenen. +943 +950
Tributary N ..o Approximately 580 feet upstream of South Nelson None +956 | City of Olathe.
Road.
At the confluence with Mill Creek .........ccccecverievinienen. +950 +956
Tributary NA ................... At the confluence with Mill Creek Tributary N +950 +956 | City of Olathe.
Just downstream of South Nelson Road ....... None +957
Tributary O ...coovvevenen. At the confluence with Mill Creek ................... +952 +959 | City of Olathe.
Just downstream of East Kansas City Road . None +1007
Negro Creek .......ccccevvvernenne. At the confluence with Blue River ...........ccccocveienen. +869 +868 | City of Overland Park, City
of Leawood.
At U.S. Highway 69 ........ccccooiiiiiiiiicee +986 +989
Tributary A ... At the confluence with Negro Creek .........ccccccvveennee. +872 +870 | City of Leawood, City of
Overland Park.
Approximately 300 feet upstream of the confluence of None +926
Negro Creek Tributary AC.
Tributary AB ........c.c.c...... At the confluence with Negro Creek Tributary A ......... +917 +921 | City of Leawood.
Approximately 1,050 feet upstream of the confluence None +926
with Negro Creek Tributary A.
Tributary AC .......ccceeenee. At the confluence with Negro Creek Tributary A .. None +923 | City of Leawood.
At West 143rd Street ........ccceeieeieiniiniieieeee None +924
Tributary B .......ccceeeeee. At the confluence with Negro Creek .........cccccvveennee. +884 +888 | City of Leawood.
Approximately 740 feet upstream of the confluence None +892
with Negro Creek.
Tributary C ..o At the confluence with Negro Creek .........ccccceveennee. +903 +908 | City of Leawood.
At Nall Avenue .......ccccooveveeiiienecenen, None +917
Tributary D ..oooveeineee. At the confluence with Negro Creek . +920 +923 | City of Overland Park.
At West 157th Street .......ccceevvreene None +947
Tributary E ..o At the confluence with Negro Creek . +924 +925 | City of Overland Park.
At West 156th Street .......ccocvvveeiiiiiereeeeeeeee +926 +932
Niles Creek .....c.ccooevvvreenenne At the County Boundary .........cccoeeeeneeiienenicnenee None +940 | Unincorporated Areas of
Johnson County, City of
Gardner.
Approximately 100 feet upstream of U.S. Highway 56 None +1032
Tributary A oo At the confluence with Niles Creek .........ccccceeveiriieennn. None +974 | Unincorporated Areas of
Johnson County.
Approximately 4,310 feet upstream of the confluence None +986
with Niles Creek.
Tributary C ..o At the confluence with Niles Creek .........cccccoeoviinenen. None +1003 | Unincorporated Areas of
Johnson County.
Approximately 3,020 feet upstream of the confluence None +1011
with Niles Creek.
North Branch Indian Creek ... | Approximately 220 feet upstream of the confluence +905 +906 | City of Lenexa, City of
with Indian Creek. Overland Park.
Approximately 2,920 feet upstream of West 103rd None +979
Street.
Tributary A ..o, At the confluence with North Branch Indian Creek ...... +925 +927 | City of Overland Park.
Just downstream of West 103rd Street ........cccccceeeeenee. +947 +944
Tributary B .....ccceenen. At the confluence with North Branch Indian Creek ...... +935 +937 | City of Overland Park, City
of Lenexa.
Approximately 600 feet upstream of Hauser Street ..... None +980
Pickering Creek .......cccccueeneee. At the confluence with Captain Creek .........cccccuveeneen. None +922 | Unincorporated Areas of
Johnson County.
Approximately 3,920 feet upstream of West 167th None +979
Street.
Tributary A ..o At the confluence with Pickering Creek ....................... None +940 | Unincorporated Areas of
Johnson County.
Approximately 3,150 feet upstream of the confluence None +959
of Pickering Creek Tributary AA.




Federal

Register / Vol. 72, No. 199/ Tuesday, October 16, 2007 /Proposed Rules

58609

*Elevation in feet

(NGVD)
+Elevation in feet
Flooding source(s) Location of referenced elevation #Deptél}lrﬁ?éz% above Communities affected
ground
Effective Modified
Rock Creek .....ccocveerevreeennnn. At the confluence with Brush Creek ........ccccoeveerennnen. +863 +868 | City of Mission, City of
Fairway, City of Mission
Hills, City of Roeland
Park.
Approximately 400 feet upstream of the confluence +964 +960
with Rock Creek Tributary G.
Tributary A ..o Approximately 100 feet downstream of Shawnee Mis- None +892 | City of Roeland Park, City
sion Parkway. of Fairway.
Approximately 3,000 feet upstream of Shawnee Mis- None +936
sion Parkway.
Tributary B .....ccoveeenen. Approximately 300 feet downstream of Shawnee Mis- None +898 | City of Roeland Park, City
sion Parkway. of Fairway.
Approximately 1,100 feet upstream of West 53rd None +943
Street.
Tributary D .....oooveenen. Approximately 450 feet downstream of West 54th None +931 | City of Roeland Park.
Terrace.
Approximately 560 feet upstream of Sherwood Drive None +963
Tributary E ....oooveene. At JOhNSON DIVE ....eoiiiiiiiiieeeeeee e None +935 | City of Roeland Park, City
of Mission.
At West 57th Street ........ccocvvieiiniieeeee None +940
Spoon Creek ......ccocevvrvennenne At the confluence with Kill Creek ..........ccccovevieiennenne. None +821 | Unincorporated Areas of
Johnson County.
Approximately 1,280 feet upstream of West 167th None +988
Street.
Tributary B .....cccceveennee. At the confluence with Spoon Creek ........cccceoeereennen. None +919 | Unincorporated Areas of
Johnson County.
Approximately 4,380 feet upstream of Sunflower None +937
Road.
Tributary C ....oooveenee. At the confluence with Spoon Creek ........cccceeevreennen. None +927 | Unincorporated Areas of
Johnson County.
Approximately 450 feet upstream of the confluence None +928
with Spoon Creek.
Tributary E ..o At the confluence with Spoon Creek ...........cccccceeeennee. None +958 | Unincorporated Areas of
Johnson County.
Approximately 3,120 feet upstream of Sunflower None +975
Road.
Spring Creek .......ccccoveveeeneene At West 215th Street ..., None +940 | Unincorporated Areas of
Johnson County, City of
Spring Hill.
Approximately 3,000 feet upstream of West 199th None +1029
Street.
Sweetwater Creek ................. Approximately 11,000 feet downstream of West 215th None +960 | Unincorporated Areas of
Street. Johnson County, City of
Spring Hill.
Approximately 500 feet upstream of West 207th None +1031
Street.
Tributary A ..o At the confluence with Sweetwater Creek ................... None +997 | Unincorporated Areas of
Johnson County, City of
Spring Hill.
Approximately 5,180 feet upstream of the confluence None +1029
with Sweetwater Creek.
Tributary B ......cccceeueene. At the confluence with Sweetwater Creek ................... None +997 | Unincorporated Areas of
Johnson County, City of
Spring Hill.
Approximately 2,775 feet upstream of the confluence None +1012
with Sweetwater Creek.
Ten Mile Creek ....cccoeeeuveeenneen At West 215th Street .....ceeevvee e None +1013 | Unincorporated Areas of
Johnson County.
Approximately 405 feet upstream of Lackman Road ... None +1024
Tomahawk Creek .................. At the confluence with Indian Creek +845 +843 | City of Leawood.
At College Boulevard ..........cccooeeiiiiniiniieeiieeeeseeee +845 +844
Tributary No. 12B1 ........ Approximately 70 feet upstream of the confluence +923 +924 | City of Overland Park.
with Tomahawk Creek Tributary No. 12.
Just upstream of West 133rd Street .........ccccccvveennee. +924 +925
Tributary No. 13 ............ At the confluence with Tomahawk Creek +929 +930 | City of Overland Park.
Approximately 1,050 feet upstream of the confluence +931 +932
with Tomahawk Creek.
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Tributary No. 13B1 ........ At the confluence with Tomahawk Creek .................... +935 +934 | City of Overland Park.
Approximately 50 feet upstream of the confluence +935 +934
with Tomahawk Creek.
Tributary No. 4 ............... Approximately 100 feet upstream of the confluence +864 +865 | City of Leawood.
with Tomahawk Creek.
Approximately 400 feet upstream of the confluence +864 +865
with Tomahawk Creek.
Tributary No. 9 .............. Approximately 220 feet upstream of the confluence +890 +891 | City of Overland Park.
with Tomahawk Creek.
Approximately 820 feet upstream of the confluence +892 +893
with Tomahawk Creek.
Tucker Branch .......cccceeeenee. At West 215th Street ..., None +1000 | Unincorporated Areas of
Johnson County.
Approximately 5,025 feet upstream of Renner Road .. None +1022
Turkey Creek .......cccevereeneene Approximately 125 feet downstream of Lamar Avenue +843 +844 | City of Overland Park, City
of Lenexa, City of
Merriam, City of Mission,
City of Shawnee.
Approximately 1,525 feet upstream of Nieman Road .. None +1007
Tributary C ..oceeveeee. At the confluence with Turkey Creek ........ccccceveenenne. +894 +895 | City of Merriam.
Approximately 1,225 feet upstream of Merriam Drive None +897
Tributary F ..o At the confluence with Turkey Creek .........cccccoevvnennen. +931 +934 | City of Merriam, City of
Shawnee.
Approximately 200 feet upstream of Flint Street ......... None +974
Tributary J ....ccooevrienen. At East Frontage Road ..........cccccevvviiiiiniiiiciccceccec e, +971 +977 | City of Overland Park.
Approximately 1,880 feet upstream of Mastin Street ... None +992
Wolf Creek ......cccovrvveneennenne At the confluence with Blue River ..........cccccoeviiiienen. +909 +913 | City of Overland Park, Un-
incorporated Areas of
Johnson County.
At West 183rd Street ........cccoveeeeeniiienecceceeeeee None +1041
Tributary B .....ccceeveenne. At the confluence with Wolf Creek ..........cccceeveirienenen. +914 +918 | City of Overland Park, Un-
incorporated Areas of
Johnson County.
At U.S. Highway 69 ..o None +953
Tributary C ..oceeveeee. At the confluence with Wolf Creek .........ccccoeeveiennnee. +931 +934 | Unincorporated Areas of
Johnson County.
At West 207th Street ..., None +1045
Tributary CC .....ccveneee. At the confluence with Wolf Creek Tributary C ............ None +1018 | Unincorporated Areas of
Johnson County.
At Antioch Road .........ccoeciiiiiiiiecee e None +1019
Tributary CD ......coeueeeee. At the confluence with Wolf Creek Tributary C ............ None +1034 | Unincorporated Areas of
Johnson County.
At Antioch Road .........ccoociiiiiiiiiie None +1042
Tributary D ....oooveeeneee. At the confluence with Wolf Creek .........ccccceevevrienenen. +935 +939 | Unincorporated Areas of
Johnson County.
Approximately 1,140 feet upstream of the confluence +935 +953
with Wolf Creek.
Tributary E ......cccee At the confluence with Wolf Creek ..........cccoeecveienncnne. +938 +941 | Unincorporated Areas of
Johnson County.
At West 199th Street .....occoecivieiiiicecee None +1026
Tributary EA ..o At the confluence with Wolf Creek Tributary E ............ None +1006 | Unincorporated Areas of
Johnson County.
At Quivira ROAd ......oceeiiiiieiinieeeneeee e None +1025
Tributary EB ................... At the confluence with Wolf Creek Tributary E ............ None +1021 | Unincorporated Areas of
Johnson County.
At West 199th Street ..., None +1028
Tributary F ..o At the confluence with Wolf Creek ..........ccccevveerenenen. +946 +950 | Unincorporated Areas of
Johnson County.
Approximately 720 feet upstream of the confluence +946 +953
with Wolf Creek.
Tributary G ....ooooveeeene. At the confluence with Wolf Creek ..........cccceeveirenenen. None +966 | Unincorporated Areas of
Johnson County.
At West 1918t Street .......cccocvvviiviiieiiieeece e None +1024
Tributary GA .................. At the confluence with Wolf Creek Tributary G ........... None +993 | Unincorporated Areas of
Johnson County.
At West 191st Street .......cocveevreenene None +1008
Tributary H ..o At the confluence with Wolf Creek None +990 | Unincorporated Areas of
Johnson County.
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At West 183rd Street ........ccccovveeerieieneceeeeceeseeee None +997
Tributary | ..coccoeevveerienee. At the confluence with Wolf Creek None +997 | Unincorporated Areas of
Johnson County.
At West 183rd Street .........cccovveeeiriiieneeeeeeeeseeee None +999
Tributary J ..occeeveviienee. At the confluence with Wolf Creek .........cccccvveveviinennn. None +1003 | Unincorporated Areas of
Johnson County.
Approximately 2,550 feet upstream of West 183rd None +1021
Street.
Tributary K ..o At the confluence with Wolf Creek ..........cccooeeveiennenne. None +1012 | Unincorporated Areas of
Johnson County.
Approximately 1,100 feet upstream of the confluence None +1015
with Wolf Creek.
Tributary L ...ccoeeveeieennee. At the confluence with Wolf Creek ..........cccccevveenenenen. None +1016 | Unincorporated Areas of
Johnson County.
Approximately 1,220 feet upstream of the confluence None +1034
with Wolf Creek.
Tributary M ..o At the confluence with Wolf Creek ..........ccccceveiinenen. None +1018 | Unincorporated Areas of
Johnson County.
Approximately 925 feet upstream of the confluence None +1019
with Wolf Creek.
Tributary N ..o At the confluence with Wolf Creek ..........cccooevveieennne. None +1020 | Unincorporated Areas of
Johnson County.
Approximately 4,970 feet upstream of the confluence None +1041
with Wolf Creek.
Tributary NA .......ccceene. At the confluence with Wolf Creek Tributary N ............ None +1025 | Unincorporated Areas of
Johnson County.
Approximately 1,000 feet upstream of the confluence None +1040
with Wolf Creek Tributary N.

*National Geodetic Vertical Datum.
# Depth in feet above ground.
+North American Vertical Datum.
ADDRESSES
City of Desoto

Maps are available for inspection at 33150 W. 83rd Street, De Soto, KS 66018.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management

Agency, 500 C Street, SW., Washington, DC 20472.

City of Edgerton

Maps are available for inspection at 404 E. Nelson, Edgerton, KS 66021.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Fairway

Maps are available for inspection at 5252 Belinder Road, Fairway, KS 66205.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Gardner

Maps are available for inspection at 120 E. Main Street, Gardner, KS 66030.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Lake Quivira

Maps are available for inspection at 10 Crescent Boulevard, Lake Quivira, KS 66217.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Leawood

Maps are available for inspection at 4820 Town Center Drive, Leawood, KS 66211.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Lenexa

Maps are available for inspection at 12350 W. 87th Street Parkway, Lenexa, KS 66215.

Mitigation Directorate, Federal Emergency Management

Mitigation Directorate, Federal Emergency Management

Mitigation Directorate, Federal Emergency Management

Mitigation Directorate, Federal Emergency Management

Mitigation Directorate, Federal Emergency Management

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section, Mitigation Directorate, Federal Emergency Management

Agency, 500 C Street, SW., Washington, DC 20472.
City of Merriam
Maps are available for inspection at 9000 W. 62nd Terrace, Merriam, KS 66202.
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Communities affected

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Mission

Maps are available for inspection at 6090 Woodson, Mission, KS 66202

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Mission Hills

Maps are available for inspection at 6300 State Line Road, Mission Hills, KS 66208.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Mission Woods

Maps are available for inspection at 4700 Rainbow Boulevard, Westwood, KS 66205.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Olathe

Maps are available for inspection at 100 W. Santa Fe Drive, Olathe, KS 66061.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Overland Park

Maps are available for inspection at 8500 Santa Fe Drive, Overland Park, KS 66212.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Prairie Village

Maps are available for inspection at 7700 Mission Road, Prairie Village, KS 66208.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Roeland Park

Maps are available for inspection at 4600 W. 51st Street, Roeland Park, KS 66205.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Shawnee

Maps are available for inspection at 11110 Johnson Drive, Shawnee, KS 66203.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

City of Spring Hill

Maps are available for inspection at 401 N. Madison Street, Spring Hill, KS 66083.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

Unincorporated Areas of Johnson County

Mitigation Directorate, Federal

Mitigation Directorate, Federal

Mitigation Directorate, Federal

Mitigation Directorate, Federal

Mitigation Directorate, Federal

Mitigation Directorate, Federal

Mitigation Directorate, Federal

Mitigation Directorate, Federal

Mitigation Directorate, Federal

Mitigation Directorate, Federal

Maps are available for inspection at 111 S. Cherry Street, Suite 3500, Olathe, KS 66061.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Section,
Agency, 500 C Street, SW., Washington, DC 20472.

Mitigation Directorate, Federal

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Emergency Management

Cherokee County, North Carolina and Incorporated Areas

Bates Creek At the confluence with Hanging Dog Creek

Approximately 0.8 mile upstream of the confluence
with Hanging Dog Creek.
At the confluence with Hiwassee River

Bearpaw Creek
Approximately 80 feet downstream of Lower Bear
Paw Road (State Road 1312).

Beaverdam Creek At the confluence with Hiwassee River

Approximately 70 feet downstream of the confluence
of Cook Creek.

Beech Creek At the confluence with Hiwassee River

Approximately 2.4 miles upstream of the confluence
with Hiwassee River.

None +1,5629
None +1,633
None +1,5629
None +1,534
None +1,5629
None +1,734
None +1,529
None +1,548

Unincorporated Areas of
Cherokee County, East-
ern Band of Cherokee
Indians.

Unincorporated Areas of
Cherokee County.

Unincorporated Areas of
Cherokee County.

Unincorporated Areas of
Cherokee County.
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Brasstown Creek .........cccc..... At the confluence with Hiwassee River ...........ccc.cc...... None +1,587 | Unincorporated Areas of

Cherokee County.
Approximately 0.4 mile upstream of Brasstown Road None +1,605

Brown CreeK .......c.cceevvinene At the confluence with Valley River ..........cccccoerinen. None +1,692 | Unincorporated Areas of

Cherokee County.
Approximately 0.6 mile upstream of the confluence None +1,709
with Valley River.

Cane CreekK ......cccoevvevvreencne At the confluence with Nottely River ..o None +1,529 | Unincorporated Areas of

Cherokee County.
Approximately 0.9 mile upstream of U.S. Highway 64 None +1,536

Chambers CreekK ........ccceeue. At the confluence with Hiwassee River ...........c............ None +1,529 | Unincorporated Areas of

Cherokee County.
Approximately 1.7 miles upstream of the confluence None +1,534
with Hiwassee River.

Davis Creek .......ccccevevernenne. At the confluence with Hanging Dog Creek ................. None +1,767 | Unincorporated Areas of

Cherokee County
Approximately 20 feet downstream of the confluence None +2,054
with Dockey Creek and Bald Creek.

Grape Creek ......ccccevvrceencnne At the confluence with Hiwassee River ............c........... None +1,529 | Unincorporated Areas of

Cherokee County.
Approximately 0.9 mile upstream of Joe Brown High- None +1,530
way (State Road 1326).

Hanging Dog Creek .............. At the confluence with Hiwassee River ...........cccocc...... None +1,529 | Unincorporated Areas of
Cherokee County, East-
ern Band of Cherokee
Indians.

Approximately 1,300 feet upstream of Running Deer None +1,914
Lane.
Hiwassee River .........cccco....... Approximately 1.5 miles downstream of Apalachia None +1,162 | Unincorporated Areas of
Lake Dam. Cherokee County, Town
of Murphy.
Approximately 875 feet downstream of Mission Dam None +1,620

Junaluska Creek ................... At the confluence with Valley River ............cccccoeeeee. None +1,783 | Unincorporated Areas of
Cherokee County, Town
of Andrews.

At the confluence of Bear Branch ...........ccccceeeeinieennn. None +2,169

Little Brasstown Creek .......... At the confluence with Brasstown Creek None +1,605 | Unincorporated Areas of

Cherokee County.
Approximately 1.8 miles upstream of Folk School None +1,627
Road (State Road 1565).

Martin Creek .......ccccoevveienne At the confluence with Hiwassee River ...........cccc......... None +1,534 | Unincorporated Areas of

Cherokee County.
Approximately 1,740 feet upstream of Brasstown None +1,655
Road (State Road 1564).

McClellan Creek ........cccc........ At the confluence with Tatham Creek .........cccccuvvenneen. None +1,852 | Unincorporated Areas of

Cherokee County.
Approximately 1,200 feet upstream of Pisgah Road None +1,903
(State Roa